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From the DEW Line... 

Editor’s Report

The Einsteinian View of Management-by-Objective

“Not everything that matters can be measured, and not everything that can be 
measured, matters.”
      - Albert Einstein

While said in a different context, this quotation has meaning for 
workers’ compensation administrators, and for the policymakers and 
legislative watchdogs with whom they interact. Legislatures are always 
looking for ways to exercise their control over governmental functions 
in a responsible manner, and in these times of fiscal constraint, that 
mission is of heightened importance. In recent years the management 
theory that has guided many systems has been some variant of “man-
agement by objective” or “total quality management.” In either ap-
proach, there is a decided emphasis on the development and utilization 
of performance measurement as a mechanism for evaluating the status 
and effectiveness of programs. The emphasis has a common sense 
appeal – how can we know what we are doing, or what we should be 
doing, without measuring what is happening now?

As a result, legislatures are increasingly demanding that metrics be 
devised and measurements be taken of how well we are doing what we 
have been previously tasked to do, as a measure of efficiency. We are 
also asked to measure system performance to inform decisions about 



IAIABC Journal10

what we could be doing better, to focus our resources, justify requests 
for additional resources, and guide the development of the law itself. 
There’s an obvious overlap between these enterprises. Where oppor-
tunities for improvement in present practice discloses opportunities to 
better fulfill the agency mission, the improvement ideas should find 
their way into the next agency planning cycle or into the development 
of the law that the agency implements. Not surprisingly, agency admin-
istrators are increasingly being confronted by demands by policymakers 
for identification of metrics, and the measurement of those metrics. 
That’s where Einstein’s observation comes in.

In this issue, we see a number of reflections of the increasing sophistica-
tion of measurement and the high level of thought that drives current 
efforts to evaluate and improve our systems. In this issue, readers will 
find a review of the state of our knowledge of the impact and appropri-
ate use of opioids in workers’ compensation cases from Washington, a 
study of spine surgery impact on medical costs from California, and a 
summary of a multi-state study of the costs and outcomes of healthcare 
provider choice in workers’ compensation cases. This issue also con-
tains a White Paper, generated by the IAIABC Information Resources 
and Performance Measures Committee, that proposes a theoretical 
framework for performance measurement and offers some ideas for 
practical application.

Still, as we think about the demands placed upon us, it is appropri-
ate to consider Einstein’s observation. He first observed that, “not 
everything that matters can be measured.” From his point of view, the 
observation arose from a principle of quantum physics known as the 
Heisenburg Uncertainty Principle, which stated in lay terms, declares 
that systems cannot be observed without the act of observing them 
impacting the results of the observation. Although Einstein referred to 
effects at the subatomic level, the principle has some application for us 
as well – the act of measuring a social system has some impact on the 
behavior of those in the system. This issue is sufficiently well identified 
that much of the art and science of survey design is aimed at minimiz-
ing the unintended impacts of observer bias and preconception on the 
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one hand, and minimizing the changes in behavior, or reports about 
behavior, that occur simply because someone is asking questions about 
it. This makes “customer satisfaction surveys” and other measures of 
people’s reactions to governmental efforts and programs devilishly hard 
– and often very expensive – to do in ways that yield valid and reliable 
results. When responsible researchers talk about obtaining adequate 
sample sizes, design of surveys with internal validation mechanisms or 
study designs with “double blind” administration, they are attempting 
to deal with some of these problems, and not to put up roadblocks to 
completion of the task.

Another way in which we can’t always measure directly what we’d 
like to know involves the common regulatory problem of channeling 
behaviors. The law is often designed to influence people’s choices – to 
encourage them to choose behavior patterns we feel are appropriate, 
and to avoid those that are deemed less worthy. The problem is that it’s 
extraordinarily difficult to measure things that didn’t happen in ways 
that give us meaningful insight into why the change occurred. To be 
sure, we have gotten pretty good at defining metrics for behaviors and 
establishing prospective data collection efforts, or mining older data, to 
establish “benchmarks” for measuring changes over time in the selected 
parameters. The problem always comes from interpretation of such 
data. Despite increasing sophistication in statistical analysis, we are still 
much better at identifying when two events occur more or less together 
than we are in explaining why they appeared together. Did the change 
in the law or agency program “cause” the change in the data? Did the 
change cause something else to happen, that we didn’t think to mea-
sure, which caused the change in the data? Did the change in the law 
or program do anything at all, or are we inadvertently measuring some 
shift in behaviors (perhaps “caused” in part by the act of measurement) 
that is due to forces entirely outside our focus? Moreover, the repeated 
measurement of a system captures random variation as well as signifi-
cant change, and our statistical techniques for distinguishing between 
the two are really only as reliable as the framing of the questions that 
led to the data collection in the first place. Study design is important.
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There’s a lesson in this for the policymakers and legislative watchdogs 
who try to use this data and are often the source of demands for its 
collection. The fact that a policymaker desires data to inform his or 
her policy decisions doesn’t mean that the category of inquiry can be 
measured in a way that yields meaningful conclusions. Not everything 
that matters can be accurately measured with our current understand-
ing and analytical techniques. And even if the technical ability to 
measure exists, the cost of obtaining answers may be prohibitive. The 
“proof” of a negative – why some behavior in the system has changed, 
for instance – involves the elimination of all alternative explanations. 
And that requires data collection on all those possibilities. Worse, 
accurately targeted data collection, to provide a baseline for unantici-
pated policymaker inquiries, requires something akin to precognition. 
It requires anticipation of what the myriad possible alternatives to be 
eliminated will be, so that we can prospectively design and implement 
the (even more voluminous, and therefore more expensive) data collec-
tion necessary to provide a baseline for a study design that eliminates 
those alternative theories.1  

Even if the relevant baseline data is there, the economic costs and 
temporal requirements of designing a study to answer the policymaker’s 
question may make the endeavor a modern day equivalent of Hercules’ 
assignment to clean the Augean Stables. By the time we have collected 
and analyzed all the data, the world has moved on, and the study 
conclusions may have become too dated to provide present guidance. 
Nor are the costs for such data collection borne solely by the agency. As 
some of our jurisdictions are currently experiencing, the sources of data 
for our analytical engines often balk at the costs of compliance with 
data demands.

“Not everything that can be measured, matters.” By that phrase, 
Einstein intended to communicate his concerns about the intended 
uses for the data that is collected. Information only guides change at 

1 To paraphrase a t-shirt recently seen at the mall, “You can’t measure everything 
– where would you put it?”
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the level where change can occur, and is properly used only where the 
information is understood, in context, including its limitations. 

It is possible for the agency to be tasked to collect information that 
leads to conclusions that the agency cannot ultimately impact. Ex-
amples from the White Paper include the extent of coverage of injured 
workers under the law, and statutory cost of living adjustments.2 Such 
information, especially if presented in a manner that can be meaning-
fully compared with other jurisdictions, can guide the evaluation of the 
system by the legislature, but can’t be used to judge agency performance. 
The same phenomenon can occur in other contexts. In an attempt to 
fulfill demanding requirements to “measure something” for purposes 
of fiscal oversight, an agency might inadvertently pick a metric that it 
cannot impact and report it to the legislature as if it were a meaningful 
indicator of agency performance. Unfortunately for the purity of the 
legislative process, such misuses of data are not always caught and cor-
rected.

Conversely, it is possible to measure things upon which the agency has 
some impact, but that really don’t measure anything of importance. 
The number of calls that a helpline for injured workers gets a month is 
interesting, but it doesn’t measure the number or percentage of workers 
that were actually helped, the kind of problems that they experienced, 
or the number of times they tried to get help elsewhere before this con-
tact. Unless a policymaker is merely concerned that we stay busy, the 
ultimate systemic outcome that the measurement seeks to inform must 
be kept clearly in mind by all concerned.

A third possible misuse of data exists. Questions about (for instance) 
the period required for completion of enforcement investigations per-
taining to a mandatory insurance requirement can be used to measure 
the effectiveness of the current agency program, or to inform a judg-
ment about program funding or continuation. But such information 

2 See “Workers’ Compensation System Performance Measures: A Theoretical 
Framework and Practical Applications,” in this issue of the Journal.



IAIABC Journal14

cannot be profitably used as the sole basis for changing the structure 
of the law on that substantive topic. Yet when statutory proposals are 
based on data at all, they are, not uncommonly, based on such misinter-
pretations or other overgeneralizations from well-intentioned perfor-
mance measurements. The fear that Einstein expresses is that data will 
be misused by giving it improper significance out of the context where 
it is meaningful, used without proper understanding (the sound-bite 
method of policy development), or used to affect the wrong level of 
operational control.

The lessons for policymakers and legislative watchdogs to be found in 
this part of Einstein’s observation are relatively simple. First, be clear 
on what you want to do with the answer, before you ask the question. 
Do you want to judge agency performance, comparative performance of 
the law itself, or something else? To put it another way, who’s “balanced 
scorecard” are you grading – the legislature’s or the agency’s?

Second, if the agency provides information, it is the policymaker’s duty 
to understand what it means before using it. It is exceedingly rare for a 
study to disclose results that are definitive, or amenable to being under-
stood completely, when read out of context. Don’t expect one chart, or 
one paragraph to summarize a meaningful investigation. Ask questions, 
preferably when the people who actually did the work are in the room.

Finally, performance measurement resources are precious. Use them 
wisely. The same policymakers that order up studies like penny candy 
should not be the ones who balk at funding agency research units at 
a level that could produce the results that they want.3 If the workers’ 
compensation system is complex, then collection of data to measure as-
pects of it is unlikely to be a less complex undertaking than the system 
it measures.

3 See Lesson Eight in “The National Commission 33 Years Later: What Have We 
Learned?,” in this issue of the Journal.
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There’s one last lesson for all of us, arising from the quotation as a 
whole. The fact that measurement in general, and performance mea-
surement in particular, must be done and used correctly to achieve the 
fullest benefits should not be taken as an excuse not to measure, or to 
disregard the data we have available. Even if we can’t measure every-
thing, we can measure some things, and those indicators can guide us 
to better achievements in our quest for social justice. One of the review-
ers of this column observed, “that which doesn’t get measured, doesn’t 
get managed.” Einstein’s wisdom was never intended as an excuse to sit 
on our hands and drift, in ignorance of our impact in the world.

In the meantime, much of this issue of the Journal celebrates the state 
of the art in research in workers’ compensation – and the state of the 
art is getting better all the time.
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 The National Commission 
33 Years Later: What Have 

We Learned?

John F. Burton, Jr.* 

*John F. Burton, Jr., Professor Emeritus, School of Management and Labor 
Relations, Rutgers: The State University of New Jersey, Princeton, NJ. Email: 
JFBurtonJr@aol.com 
+ This article is based on my August 9, 2004 presentation to the IAIABC 90th 
Annual Convention in New York. I revised some of the material in July 2005, 
but many of the references pertain to developments as of mid-2004 and thus are 
somewhat dated. The article is also relatively informal, reflecting its origin as a 
speech. The first part of this article (including the first six footnotes) appeared in 
the Fall 2005 issue of the IAIABC Journal.  

Lesson Six: Myopia Makes a Lot of Difference in the Efficiency of 
State Workers’ Compensation Agencies 

Berkowitz and Burton (1987) wrote about the delivery system for work-
ers’ compensation programs and contrasted myopic efficiency and 
panoramic efficiency. Understanding the difference between these two 
views on efficiency is particularly relevant for the evaluation of workers’ 
compensation agencies.

Part Two+
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Myopic efficiency is only concerned with the costs of running the state 
workers’ compensation agency, and not (for example) the lawyers’ fees 
that are also part of the costs of the delivery system. Panoramic ef-
ficiency considers the quality of the program as well as all of the costs 
of delivery system, including lawyers’ fees and all other expenses in the 
public and private sectors. The quality of the programs includes the ad-
equacy and equity of cash benefits, the prompt delivery of benefits, the 
provision of appropriate medical care, and the rehabilitation of workers 
and their return to work.

All too often state legislators are obsessed by myopic efficiency and 
consider a budget cut for the state workers’ compensation agency a suc-
cess story – regardless of what happens to the quality of the program. 
The result of utilization of an appropriate cost/benefit analysis (i.e., 
panoramic efficiency) in most states would result in more resources for 
their state workers’ compensation agencies.1

Lesson Seven: The IAIABC Has Had Little Impact on Reform and on 
the Performance of Workers’ Compensation Agencies� 

The IAIABC published its own standards for state workers’ compensa-
tion programs for decades, but abandoned this effort some time ago, 
thus removing one stimulus to appropriate reform of state programs. 

1 Lesson Six was greeted with a standing ovation. Or should have been.

2 I previously wrote (Burton, 2003) about the unintended role the IAIABC played 
in laying the groundwork for the reform efforts of the National Commission. 
An IAIABC representative supported federal standards at one hearing of the 
Commission, and then another IAIABC spokesperson reversed this position at 
the next hearing. Still another IAIABC representative presented a report during 
a hearing that purported to demonstrate how well the states were doing in terms 
of coverage and benefit levels, and then after he was asked of some obvious errors 
in the report, indicated that he was only relaying what the state respondents had 
reported. The ultimate result of these efforts was that the National Commission 
members became annoyed with the IAIABC and developed a greater sense of 
unity about our work.
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I do not want to suggest that the IAIABC has had no positive accom-
plishments. The Workers’ Compensation College has helped many 
administrators and others in the field develop an understanding of how 
the program operates. And IAIABC publications have become much 
better in recent years; including reports on Alternative Dispute Resolu-
tion (IAIABC Judicial Committee, 2004) and on Self-Insurers (IAIABC 
Self-Insurance Committee, 2004-2005) and the IAIABC Journal.3

Here are some modest proposals for an expanded role of the IAIABC. 
The association could establish a committee to screen the candidates 
for state workers’ compensation chief administrators and members 
of the appeals boards. The screening committee could then issue 
evaluations of the candidates, indicating which were highly qualified, 
qualified, or not qualified. This would be similar to the role that the 
American Bar Association used to perform for Supreme Court nomi-
nees and some state bar associations still perform for state judges. At 
least one state – Michigan – has a committee that screens nominees 
for the workers’ compensation appeals board. If the IAIABC does not 
want to assume this role directly, perhaps it could at least establish one 
recommended standard for state programs – that there be an impartial 
screening committee for chief administrators and members of the ap-
peals board – and publish an annual compilation of how states comply 
with the recommendation. This would probably be a very easy compila-
tion to prepare.

My other modest proposal for the IAIABC is that the organization 
should annually publish the salaries of state workers’ compensation 
administrators and members of the appeals boards, together with 
grades for the salary levels. There is an excellent model for university 
and college faculty members that could be adapted for the IAIABC. 
The American Association of University Professors has for decades 

3 The IAIABC Judicial Committee continues to add material to its Mediation 
and Dispute Resolution Handbook, which participants use at IAIABC mediation 
training sessions. The IAIABC Self-Insurance Committee will soon add another 
chapter to the 2004-2005 edition of the IAIABC Self-Insurance Regulatory 
Handbook.
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published an annual scorecard showing average salary by rank (e.g., 
Professor, Associate Professor, and Assistant Professor) and the grades 
for those salaries for virtually all colleges and universities in the United 
States. 

Lesson Eight: Research Matters a Little in Reform�  

I am saddened and distressed by the paucity of research on the worker’s 
compensation program, especially research conducted by state or 
federal agencies or otherwise sponsored by governments. Moreover, the 
research capability of state agencies has deteriorated in recent years, 
with Florida, Texas, and Minnesota having eliminated or scaled back 
their research activities.

One state in which research has flourished in the last decade is Cali-
fornia, where the Commission on Health and Safety and Workers’ 
Compensation (CHSWC) has produced a series of high-quality studies 
that have influenced the outcome of several waves of reform in the 
state. But even in spite of the great achievements in recent years, the 
CHSWC has been threatened with extinction during the Schwarzeneg-
ger era. The survival to date of the CHSWC is a tribute to the value of 
the research and to the high quality of the members of the CHSWC 
and the savvy of Executive Officer Christine Baker.

The premier jurisdiction in North America for public support of 
research on workers’ compensation and workplace safety and health is 
Ontario. The Institute for Work and Health (IWH) has a staff of 90 full 
and part-time employees and produces research on topics ranging from 
the prevention of injury and disability, to the timeliness and perma-
nence of return to work, to the effectiveness of treatment modalities 
(Sinclair, 2005). The IWH is an independent organization, although it 
received much of its C$7.4 million from the Workplace Safety and In-

4 This lesson was revised in December 2005 in response to comments received 
from Richard A. Victor, Executive Director of the Workers Compensation Re-
search Institute. He may still disagree with some of my observations.
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surance Board (WSIB) which operates the Ontario workers’ compensa-
tion program. In addition to providing substantial support to the IWH, 
the WSIB provides direct research support to scholars. The 1999–2003 
report on this program included eight pages of research projects for 
which the WSIB provided more than C$2 million of support. Even 
when translated into US dollars, the WSIB direct and indirect sup-
port of research on workers’ compensation probably exceeds the total 
amount spent by 45 or more U.S. states.

Another disappointing aspect of U.S. workers’ compensation is the 
dominance of anecdotes as basis for reform. Legislative hearings often 
consist of testimonials from employers who are threatening to move to 
another state with lower workers’ compensation costs because the costs 
in the current state are onerous. Or the testimonials are from work-
ers or lawyers complaining about the inadequate benefits or fees they 
receive. These hearings always bring to mind an admonition I saw taped 
to a door at the RAND Corporation in Santa Monica: “The plural of 
anecdote is not evidence.”

Fortunately, RAND has been the source of excellent research on crucial 
issues facing workers’ compensation programs, including the regulation 
of prices for prescription drugs and the adequacy and equity of perma-
nent partial disability benefits in California and several other jurisdic-
tions.5 The RAND research studies by Les Boden, Bob Reville, and Jeff 
Biddle (2005) found that the replacement rates (benefits divided by 
wages lost because of workplace injuries) for the 10 years after the date 
of injury were 46 percent in New Mexico; 41 percent in Washington; 
37 percent in California; 36 percent in Oregon; and 30 percent in 
Wisconsin. A recent report by the National Academy of Social Insur-
ance (Hunt, 2004) concluded that the generally accepted view is that 
adequate benefits require the replacement rate to be at least 66–2/3 
percent. While the RAND results briefly resulted in an increase in 

5 A disclosure: I am a co-author of a recent study of permanent partial disability 
benefits in California (Reville, Seabury, Neuhauser, Burton, and Greenberg, 
2005).
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PPD benefits in California (prior to the 2004 Schwarzenegger reforms), 
to the best of my knowledge, the RAND results have not resulted in 
improved benefits in any of the other states with demonstrably inad-
equate PPD benefits. (So much for Wisconsin’s reputation as a progres-
sive jurisdiction.) This experience is evidence of Lesson Eight: Research 
Matters a Little in Reform.

Alas, sometimes research matters a little too much because the results 
are misused. In recent years, the National Academy of Social Insur-
ance (NASI) has published state-specific data on benefits paid per 
covered worker. The latest NASI report available at the time of my 2004 
IAIABC presentation (Williams, Reno, and Burton, 2004, p. 25-28) 
presented the benefits data with nine caveats about using the data for 
comparing benefit adequacy across states plus three caveats concern-
ing the use of the benefits data as a basis for comparing employer costs 
states. Despite similar caveats and admonitions that much more refined 
data are needed to assess the difference in employer costs among states, 
which have appeared in recent editions of the NASI reports, employers 
in West Virginia and Pennsylvania have cited the NASI benefits data as 
part of their arguments that employers’ costs in those states were exces-
sive.

The Workers Compensation Research Institute (WCRI) is probably 
the largest single source of workers’ compensation research in the U.S. 
I know and respect Rick Victor, the Executive Director of the WCRI, 
and applaud the WCRI for the methodology and peer-review proce-
dures used in their research program.6 I have no concern with the ac-
curacy or integrity of any specific study or research result. I nonetheless 

6 In an earlier draft of this footnote, I wrote: “However, as far as I know, the 
WCRI has not submitted any of its research to peer-reviewed academic or profes-
sional journals.” Richard Victor responded in part: “In fact, Les Boden has 
published his WCRI research, and Monica Galizzi has published hers.” I stand 
corrected on my assertion. However, the WCRI does not routinely submit its 
research results to peer-reviewed academic or professional journals, unlike, for 
example, the Liberty Mutual Research Institute for Safety and the Institute for 
Work and Health. (Footnote continued on next page.)
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have problems with the focus and tone of much of the WCRI research. 
The typical WCRI study of a state workers’ compensation program 
focuses primarily on the frequency and average cost of various types of 
benefits (temporary total, PPD, etc.).7 In a state where frequencies or 
average benefits are higher than in other states, the WCRI information 
can then be used by employers or carriers to argue for reductions in 
benefits or tightening of eligibility rules. In states where frequencies or 
average benefits are lower than in other states, in principle the WCRI 
data could be used to argue for increases in benefits or loosening of 
eligibility rules. In practice, the advocates for workers – including 
union officials and plaintiff’s lawyers – often have been less effective in 
influencing legislators than have advocates for employers – including 
representatives of the insurance industry. And in practice, the argu-
ments for higher benefits or greater coverage are unlikely to carry much 
weight because legislators are likely to view the WCRI results showing 
lower frequencies or benefits as desirable because they improve the 
state’s competitive environment.

I am not blaming the WCRI for the ineffectiveness of workers’ advo-
cates or the predilections of legislators. However, in my view, the WCRI 
needs to recognize that the realities of legislative reform mean that 
WCRI studies of average benefits and frequencies of claims– although 
accurate – nonetheless often influence the dynamics of legislative 
reform to the benefit of employers and insurers and to the detriment 
of workers. The data that might persuade state legislatures to increase 
benefits or loosen eligibility rules are information on what happens to 
workers when they are injured on the job: 1) How many of those work-
ers do not receive workers’ compensation benefits and why? 2) For those 

6 (Continued). I do not want to be a purist of this matter, since I edit the Workers’ 
Compensation Policy Review, which rarely submits its articles to external reviewers. 
However, I am fully aware that the WCPR is given less credence because of the 
lack of peer review. As I also indicated in the text, I realize that the WCRI relies 
on external reviewers to screen its publications. However, I do not consider that 
process equivalent to having research results published in peer-reviewed academic 
or professional journals.
7 An example is the study of North Carolina (Telles, Wang, and Tanabe, 2005).
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workers who do qualify for workers’ compensation benefits, what is the 
quality of their medical care rehabilitation services, and what is the 
amount of cash benefits they receive compared to the wages they lost 
due to workplace injuries? The latter question can be restated as: are the 
cash benefits received by injured workers adequate and equitable?

The WCRI has made some recent efforts to deal with these crucial 
issues by looking at the medical outcomes of injured workers in four 
states (Victor, Barth, and Liu, 2003) and the authors indicated they 
“hope to add a measure of earnings recovery in subsequent studies.” 
Another recent study (Fox, Borba, and Liu, 2005, p. 77) provided “sev-
eral specific opportunities for improving return-to-work opportunities 
for injured workers.” Moreover, a recent study of the workers’ compen-
sation program in Mississippi (Ballantyne, 2005, p. 87-88) pointed out 
that the maximum weekly benefit for temporary total disability benefits 
there is among the lowest in the nation (as a percent of the state’s aver-
age weekly wage) and that the low maximum “creates economic hard-
ship for higher-wage earners.” I applaud these developments, but the 
WCRI lags behind RAND in looking at such critical issues as do work-
ers who qualify for workers’ compensation benefits receive adequate 
and equitable benefits?8

Why has the WCRI scope of interests been so narrow?  I was prompted 
to consider this question in part because of a recent program on Na-
tional Public Radio that examined possible biases in medical research.  
The bottom line of the analysis was that the decisions about which 

8 To the best of my knowledge, the only WCRI study comparing benefits and lost 
earnings was a WCRI Technical Paper examining Wisconsin (Boden and Galizzi, 
1998). RAND has published a series of such studies, including some concentrat-
ing on California (Reville, Seabury, Neuhauser, Burton, and Greenberg, 2005) 
and some comparing multiple jurisdictions, including Boden, Reville, and Biddle 
(2005), which examines California, New Mexico, Oregon, Washington, and 
Wisconsin.
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research issues were examined and which results were published could 
be understood by the axiom, “He who pays the piper calls the tune.”9 

And so I think the answer to why the scope of the WCRI research has 
been so narrow is provided by another question: Who pays for the 
WCRI research?  A mix of sources provides the funds, but primarily 
insurers and employers, which unfortunately raises a credibility prob-
lem for the WCRI research. I do not want to suggest that the WCRI 
has deliberately manipulated or suppressed research results. My concern 
is the truncated range of topics the WCRI has examined, which appears 
to primarily reflect the concerns of insurance carriers and employers. 
I think the value of the WCRI will be greatly enhanced when the re-
search reports contain as much information on “Insufficient Coverage 
Drivers” and “Inadequate Benefits Drivers” as on “Cost Drivers.” 

9 My speech to the IAIABC Convention was on August 9, 2004. On August 6, 
2004, the National Public Radio program “On the Media” was devoted to Medi-
cal Malpractice, which included inter alia these comments:

BROOKE GLADSTONE: Last month, a panel convened by the National Insti-
tutes of Health recommended new levels for cholesterol so low that many more 
Americans would have to take expensive drugs to meet them. Then we learned 
that most of the members of that panel had ties to drug companies that made 
those expensive drugs. That was merely the latest example of conflict of interest 
in medical research that has put watchdog groups and some lawmakers on edge
RICHARD SMITH: For the New England Journal of Medicine, Lancet and 
JAMA, about 70 percent of the randomized trials they publish are funded by 
the pharmaceutical industry. Now, that gets to be increasingly bothersome 
when you realize how good the pharmaceutical industry is at getting the results 
they want.
BOB GARFIELD: Yes, it is axiomatic that science’s greatest advancements 
are fueled, one way or another, by self-interest, and obviously somebody must 
review and chronicle the results. The problem arises when those processes are 
influenced by another familiar axiom, “He who pays the piper calls the tune.”

Peer review can only do so much, and one of the things that peer review cannot 
do is it cannot know which part of the data is not being presented. It cannot 
know what negative findings aren’t even being submitted to the journal.
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Lesson Nine: The Sum of a Series of Micro-Reform “Victories” Can 
Result in a Macro-Reform Calamity. Which can be restated as: It is 
Myopic to Think that Winning Battles is the Same as Winning the 
War. 

The changes in workers’ compensation laws in many states since 1990 
largely consist of reforms that made it more difficult for workers to 
qualify for workers’ compensation benefits. To a lesser extent, the 
changes also reduced benefits for workers who qualify for workers’ 
compensation. 

These changes have reduced the costs of the workers’ compensation 
program for employers and increased the profitability for private insur-
ance carriers. As for most generalizations, there are exceptions to this 
record, most notably California. But compared to the period from 
roughly 1986 to 1992, the period since 1995 has seen much lower costs 
for employers and much higher profits for the workers’ compensation 
insurance industry.

The legislative reforms that accompanied these victories for employers 
and carriers were accompanied by adverse consequences (dubbed “de-
forms” by some) for workers. The benefits paid to workers as a percent 
of payroll declined for eight consecutive years between 1992 and 2000 
(Sengupta, Reno, and Burton, 2005, Table 12), the longest period of 
decline since at least the 1930s. The evidence from the RAND studies 
of PPD benefits (discussed under Lesson Eight) indicates that workers 
received inadequate benefits for this crucial type of benefit. Moreover, 
there is recent evidence that most of the costs of work-related diseases 
are not paid for by the workers’ compensation program (Leigh and 
Robbins, 2004) and that a high proportion of workers who are disabled 
by workplace injuries do not receive workers’ compensation benefits 
(Reville and Schoeni, 2003/2004).

The political consequences of shifting the cost of work injures to work-
ers are probably not too serious in the short run for employers and 
insurers, especially at the state level, given the declining influence of 
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unions. But there are developments at the federal level that are worth 
noting in terms of what they portend for the workers’ compensation 
program. The Energy Employees Occupational Injury Compensation 
Program Act was passed in 2000 and extended in 2004 with strong 
bi-partisan support to provide medical and cash benefits to workers in 
the atomic weapons industry who in general had been foreclosed from 
benefits from state workers’ compensation programs. In recent years 
we have also seen the U.S. Federal Government become much more 
aggressive in requiring workers’ compensation settlements to include 
adequate allowances for possible future healthcare expenditures from 
the Medicare program (Welch, 2005). And of perhaps even more ulti-
mate importance, there were contrasting trends in expenditures since 
the 1990s for two interrelated programs: as workers’ compensation costs 
as a percent of payroll declined for workers’ compensation, the costs 
as a percent of payroll for the Disability Insurance program increased 
(Sengupta, Reno, and Burton, 2005, Figure 5). The obvious question 
is whether the contrary experience reflects cost-shifting of work-related 
injuries and diseases from workers’ compensation to the Social Security 
program. The question may prompt searching inquiries by Congress 
given the financial problems faced by the Social Security system.

So the series of successful reforms of state workers’ compensation 
programs may turn out to by pyrrhic victories for employers and espe-
cially private carriers if the ultimate result is a substantially increased 
incursion of the federal government into the provision of benefits for 
workers disabled by workplace injuries and diseases. Or to restate the 
essential point: what is rational reform for an individual state – in com-
bination with similar micro-decisions by other states – can undermine 
the entire system.

The situation in 2005 is reminiscent of 1972 when the National Com-
mission submitted its Report. We diagnosed the source of the serious 
deficiencies of the workers’ compensation program as the unfettered 
competition among states for employers, which induced a race to the 
bottom in terms of the coverage and benefits provided to injured work-
ers. We described our Report (1972, p. 130) “as a repudiation of the 
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old saw that even your best friends won’t tell you.” We asserted that we 
were workers’ compensation’s best friends, and that we unanimously 
agreed that Congressional intervention in the form of federal standards 
may be necessary to bring about the reforms essential to the survival of 
the state workers’ compensation system.

Why have we now reached a stage where emphases on reforms of state 
workers’ compensation programs that reduce costs raise the specter of 
federal reforms that jeopardize the future of the state-based workers’ 
compensation system? As you might anticipate, my answer is: myopia.

But there are shades and degrees of myopia, and my perception is that 
myopia is more prevalent now than when the National Commission 
issued its report a third of a century ago.

Why is there more myopia? Part of the explanation, as I have argued 
elsewhere (Burton, 2005b), is the greater emphasis on short-term profits 
by corporate leaders in recent years. This variant of myopia has affected 
a wide range of corporate practices, including expenditures on research 
and development and the design of a variety of human resource man-
agement policies, including the use of contingent workers, outsourcing 
of jobs, and the reduction in emphasis on employee benefits voluntarily 
provided by employers.

Another reason for the myopia that threatens the long-term viability of 
the state-based system of the workers’ compensation program appears to 
be the lack of leadership within the workers’ compensation insurance 
industry. There were National Commission members who represented 
the two leading trade associations for workers’ compensation and who 
endorsed the Commission’s recommendations for federal standards for 
state workers’ compensation programs because they understood that 
such a “radical” solution was actually conservative in the quest for the 
preservation of the essential elements of the workers’ compensation 
program. My perception is that such visionary leadership is rare if not 
extinct in the workers’ compensation insurance industry today. Why 
is that so?  Is there something beyond the general corporate emphasis 
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on short-term returns that explains what has happened in the workers’ 
compensation insurance industry?  Now that would be an interesting 
topic for a workers’ compensation symposium. 

Lesson Ten: Speakers Lose Audiences by Providing Too Many Lessons

Likewise, writers lose readers by providing too many lessons. Q.E.D.

Conclusion

My conclusion is that I hope to make a successful Texas-style exit, mod-
eled on a speech I made to the Texas Trial Lawyers Association in 1972 
shortly after the Report of the National Commission was submitted.
I stood off-stage as the previous speaker (perhaps Senator Tower) de-
nounced efforts by Congress to establish federal standards for malprac-
tice suits. His message – that the states should control this important is-
sue and the federal government should leave the states alone –received 
a standing ovation.

I then spoke about the deficiencies of state workers’ compensation pro-
grams the National Commission had documented, including the low 
benefits and short duration for permanent total disability benefits in 
Texas. I indicated that the National Commission had made 19 essential 
recommendations. My message – that the federal government should 
establish federal standards for the state workers’ compensation pro-
grams in order to insure adequate and equitable workers’ compensation 
benefits for Texas workers – received a standing ovation. 

My sponsors for the Texas presentation then hustled me off to my 
plane before the audience realized there possibly was some inconsis-
tency between the solutions the previous speaker and I had offered in 
terms of federal-state relations.

In a similar spirit, I hope that at least for the next few minutes you 
remember my pointed and persuasive criticisms of your adversaries’ 
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views, and not my oblique and misguided critiques of your positions. 
And now, if you will excuse me, I have to dash for a flight to Scotland.
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In this issue of the IAIABC Journal, John Burton offers the readers 
some personal reflections about the state of workers’ compensation 
systems. Because John has a long history of advising policymakers on 
workers’ compensation issues, he has a wealth of experience on which 
to draw. One of the “lessons” that he offers is that “Research Matters 
a Little in Reform.” Although my 26 years doing workers’ compensa-
tion research at The RAND Corporation and Workers Compensation 
Research Institute fall far short of John’s, my experience about the 
value and impact of objective research has been different in some very 
important ways.

 A Reply to “The National 
Commission 33 Years Later”

Richard A. Victor* 

*Richard A. Victor, Executive Director, Workers Compensation Research Insti-
tute, Cambridge, MA. Email: rvictor@wcrinet.org

Comment on Lesson 8: Research Matters 
A Little in Reform
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When I began my encounter with workers’ compensation research at 
RAND in 1979, I was struck by the paucity of research – just as John 
says he is today. When WCRI began in 1983, I knew in my heart that 
objective research could make a difference. Over the next 20 years, I saw 
important examples of where objective research did make a difference. 
Today, I can see that objective research has finally become a valued part 
of the change process in ways that I could only have hoped. WCRI is 
part of the reason, but so are the researchers at the Texas Department 
of Insurance, at the California Workers’ Compensation Institute, and 
the National Council for Compensation Insurance; at the California 
Commission and RAND, Berkeley, and UCLA; and long-time work 
comp researchers like Peter Barth, John Burton, Allan Hunt, Les 
Boden, and others. 
 
Although there are still important information gaps to be filled, policy-
makers today have the benefit of a rich and growing body of knowledge 
that they increasingly rely on. Just a sampling: WCRI has published 
about 150 studies, the California Commission lists about 75 published 
reports on its Web site, the Texas Department of Insurance (and its 
predecessor research organization, ROC) lists nearly 80 studies, RAND 
lists about a dozen, and the Institute for Work and Health (Toronto) 
last year published paper #236. Hardly a paucity! 
 
John also bemoans the “dominance of anecdotes as basis for reform.” 
My experience is that this was correct 15 or 20 years ago, but today the 
legislative hearings are remarkable for the regular presence of Power 
Point presentations containing the results of studies by state govern-
ment researchers, leading academic researchers, RAND, CWCI, NCCI 
and other rating bureaus, the California Commission, WCRI, and 
others. While there remains no shortage of interest groups offering 
self-serving anecdotes, the experience over the past five years of reform 
processes in California, Texas, Tennessee, and Florida demonstrate to 
all who participated that research results are now both demanded and 
valued by stakeholders and policymakers alike.
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I appreciate that John cites the contributions that WCRI has made, and 
particularly that he recognizes the accuracy and integrity of WCRI stud-
ies and research results. However, he seems to have a bone to pick with 
the way that some policymakers and stakeholders use some WCRI stud-
ies. Like John and other researchers, my colleagues at WCRI do our 
best to produce useful, high quality studies and make them available 
to all stakeholder groups. If some groups distort the results, we stand 
ready to clarify the findings for public officials. I suspect that John’s 
problem is that some groups are more effective in using the results than 
others, but as he says, “I am not blaming WCRI for the ineffectiveness 
of workers’ advocates or the predilections of legislators.” 
 
As mentioned, WCRI has published approximately 150 studies. These 
studies address a wide range of subjects of concern to employers and 
to worker advocates. Some studies focus on cost drivers and identify 
high cost states and system features that drive costs. Other studies focus 
on the outcomes that workers experience – timely payment, recovery 
of health and function, earnings recovery, access to care, return to 
work, and the sustainability of that return to work. We are proud of 
the breadth and balance in the WCRI research portfolio. Somewhat 
surprisingly, at one point John asks why “the WCRI scope of interests 
has been so narrow?” As illustrated above, WCRI and others have 
published so many studies that even John could not be familiar with 
them all. At another point, John speculates that WCRI’s funding taints 
decisions about the research topics to pursue. This is not true. The 
WCRI research agenda is very wide-ranging in conducting studies about 
the performance of the delivery system – WCRI’s charter. We select 
issues that attempt to be responsive to the needs and expressed inter-
ests of a diverse group of states, legislators, and governors, as apparent 
in the public policy debates in a growing number of states. Moreover, 
John does not accurately portray the diversity of WCRI’s funding – for 
example, the majority of the WCRI CompScope funding (the largest 
research program at WCRI) came from state governments. 
 
In sum, WCRI undertakes studies on issues of importance to public 
officials, pursues them rigorously and objectively, and reports them in 
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an even-handed manner. WCRI works with diverse groups of public 
officials and system stakeholders to help them to understand and fairly 
interpret the research results. If any readers have questions or concerns, 
I invite them to contact me at rvictor@wcrinet.org



 Integrated Conflict 
Management Systems in 
Workers’ Compensation

Cynthia Olson* 

*Cynthia Olson, Mediation Consultant, Albuquerque, NM. Email: 
cynthiaobusiness@earthlink.net 

Introduction 

Governments and businesses in many sectors have learned to address 
and resolve disputes early and informally using a variety of processes 
usually referred to as Alternative Dispute Resolution. ADR represents 
a continuum of options designed first to prevent problems or mis-
communications from escalating and, failing that, to apply resolution 
techniques that consider the interests of all concerned and assist them 
in negotiating outcomes that satisfy everyone involved. 

While this approach has been used elsewhere with great success, it has 
been slow to catch on in the workers’ compensation world. Efforts that 
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have been made are effective, though not as complete as possible. For 
example, some states currently employ the use of mediator/facilitators 
to obtain resolution of those cases amenable to settlement. Some, like 
Minnesota, have improved customer service through using conscious 
application of ADR skills to dispute resolution and the development of 
a cadre of trained practitioners who both educate clients and provide 
early intervention and resolution in conflicts. Few, if any, have taken 
the next step to an agency-wide approach to creating cultural core val-
ues that support the early resolution of disputes throughout the system 
and utilize ADR practices and processes wherever possible. There is 
some irony here – workers’ compensation, through its reliance on the 
continuation of the underlying employer-employee relationship after 
return to work, would seem particularly ripe for the fullest implementa-
tion of ADR techniques.

“Interest-based” dispute resolution techniques are preferred in ADR, 
offering an approach that focuses on discovering the perceived needs of 
the parties, looking for common ground, and utilizing the momentum 
from shared interests to move into mutually satisfactory resolutions. 
When the perceived needs of parties in conflict are addressed, the pos-
sibility for lasting resolution is increased, and the creation of residual 
resentment, or other disruptions of the underlying relationship be-
tween the parties, is minimized. ADR assumes that many disputes stem 
from a miscommunication, differing perceptions, lack of information, 
unclear expectations, and other process-oriented problems best dealt 
with through clear communication and interest-based negotiating. 

It is this next step that takes ADR from a technique for minimization of 
litigation costs to an integral management tool that positively impacts 
internal employee relations, external dispute resolution, and the entire 
regulatory presence of the workers’ compensation agency in the com-
munity.
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Creation of a Culture Reflecting ADR Values

Outside the world of workers’ compensation, ADR is most successful 
when agencies have examined their operations to discover where new 
options and possibilities could be integrated into existing policies and 
procedures, and where education and training can improve the system. 
The term “Integrated Conflict Management System” is applied gener-
ally to a systemic approach to dispute prevention and resolution that 
considers litigation only as the last resort among options. In other 
words, by including interest-based possibilities like negotiation, media-
tion, and facilitated settlement conferences along with other, tradi-
tional rights-based alternatives, individuals and organizations are given 
choices regarding the management and resolution of disputes. Addi-
tionally, conflicts are resolved early in their lifespan through improved 
education and communication and the system benefits from resulting 
economies.

Lastly, when optimum use is made of the whole continuum of ADR 
strategies, ranging from early-on intervention in a potential dispute 
to timely mediation, the judiciary is able to concentrate its resources 
on those disputes that can only be resolved through litigation, and the 
system itself is much more efficient.

An Integrated Conflict Management System (ICMS) must be grounded 
in the core values of the organization and be part of an overall strategy 
for dealing with conflict. This means that forums such as “safe conver-
sations” and mediation (both facilitated sessions where a third party 
neutral assists as parties discuss issues and find mutually satisfying 
resolution agreements) can be applied internally for agency employees 
as well as offered routinely to customers of the agency. 

An ICMS is not just for resolution of those external disputes that are 
brought to the agency for resolution. The same principles apply, with 
equal force and effectiveness, to a wide range of regulatory issues. To be 
sure, many regulatory requirements, such as enforcement of a manda-
tory workers’ compensation insurance requirement, are not subject to 
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negotiation based on the interests of the parties. Either the employer 
protects its employees in the manner demanded by law, or not. 

Enforcement of unfair claims processing standards, for instance, 
involves a party’s perception that they have been treated unfairly and 
the compromising of the interests of the aggrieved party vis-à-vis his/her 
claim. Such interests can be discussed in a safe environment, and agree-
ments can be reached to deal with the ongoing relationship between 
adjuster and claimant. What is required to make this kind of resolution 
possible is a combination of openness to a new way of thinking about 
regulatory enforcement – it doesn’t necessarily have to be a win-lose 
proposition – and a commitment to seek the benefits of interest-based 
conflict resolution. In our example, a standard agency punitive enforce-
ment exercise designed to control behavior through coercion could 
become an opportunity for the adjuster to learn about the expectations 
of the regulator and the claimant in ways that change the adjuster’s 
behavior while maintaining the underlying interests of the adjuster that 
led to the behavior that was the subject of the complaint.

Similarly, no workers’ compensation administrator operates in an en-
vironment that is free from internal employee strife. The maintenance 
of effective staffing in the face of interpersonal conflict (and often in 
a civil service environment) plagues every agency, and the attitude of 
employees and management can be either productive and creative in 
resolution of these issues, or punitive and controlling. In a healthy 
workplace, the parties seek win-win solutions that result in long-lasting 
resolutions. What is necessary to achieve these more positive outcomes 
is a fundamental belief, reflecting core values, that agreement is better 
than control when the circumstances allow either option.

Internally, complainants and other users of the system (e.g. healthcare 
providers, employers) often want private, informal options based on 
interests and negotiated outcomes where problem-solving for mutual 
gain is the dominant theme. ADR teaches that “win – win” is not only 
possible, but preferable. Everyone involved in an interaction can leave 
feeling satisfied with the outcome. It is important that the agency adopt 
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a mindset and approach reflecting these values and understand how 
this benefits the entire system. This is true, then, as a tenet of customer 
service and also in the dispute resolution phase of a complaint. This is 
the core value that needs to find its way to every level of an organization 
to achieve the highest functioning. 

Those who choose this type of forum are often looking for a way to 
maintain privacy and dignity, preserve work and other relationships, 
retain control of their outcomes, and focus on resolution, not just 
settlement. The processes themselves provide an opportunity for listen-
ing, giving, and receiving information in a non-threatening manner; 
reframing issues and developing options; and discovering common 
ground from which to negotiate, based on interests and needs. They are 
usually less expensive both in human and monetary costs and can be 
completed faster than traditional hearings or investigations. 

An important component for the success of an integrated approach to 
conflict resolution is training. A broad-based educational effort to raise 
awareness throughout the agency about different dispute-resolution 
forums is essential. Conflict management skills training and training 
in process management (e.g. mediation, shuttle negotiation, settlement 
conferences) is integral to the effectiveness of a system. Again, the 
broader the distribution of the training, the more buy-in to the underly-
ing philosophy can be expected. Since one goal is conflict prevention, 
skills training is designed to improve customer service, provide skills 
needed to negotiate and problem solve between and among agency staff 
and clients and providers, and improve the overall functioning of man-
agement within an organization. Many organizations already attempt 
to address these issues in employee training, but encounter passive or 
active resistance. The same concepts have particular effectiveness when 
presented in the context of real strategies for achieving better outcomes 
in everyday interpersonal conflicts. Many trainees describe the alterna-
tive dispute resolution training as “life changing” and carry the skills 
learned into many phases of their lives. 
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Application of ICMS in Workers’ Compensation 
Agencies

In the workers’ compensation environment, disputes suitable for 
mediation and other ICMS services include virtually every kind of 
interaction that does not involve the enforcement of a mandatory and 
non-negotiable requirement of law or rule. Between agency employees, 
almost any dispute that is not the subject of a “zero tolerance” policy 
is fair game. Disputes concerning issues of courtesy and hygiene, work 
distribution, access to “perks,” and inappropriate comments between 
or about employees are commonly solved. Disputes between employees 
and supervisors (or between supervisors) pertaining to productivity, 
timeliness, opportunities for advancement or choice assignments, or 
perceived discrimination and favoritism are all amenable to being ad-
dressed in this manner. 

The same kinds of considerations apply to interactions between the 
agency and stakeholders or between stakeholders who come before the 
agency for dispute resolution assistance. While many regulatory issues 
are simply enforcements of simple mandatory requirements, a substan-
tial class involves the resolution of issues involving the interpretation of 
the actions of the parties. In such instances, ADR techniques can lead 
to an agreement to mitigate the undesirable behavior and education 
that will diminish the probability of its recurrence. The New Mexico 
Regulation and Licensing Department has, as an agency, implemented 
a highly successful ICMS. In addition to applications for agency em-
ployees, mediations are held between regulatory boards or commissions 
and those they regulate. For instance, the Board for Psychologists might 
mediate with a practitioner who has had a grievance filed against him.

Interest-based negotiations underlie all political negotiations, so the 
process of rules drafting, negotiation, and promulgation can be en-
hanced by the addition of an appropriate mindset and traditional ADR 
techniques. While it is not always possible or desirable to make conces-
sions to every party to allow them to come away from the table happy, 
the ADR mindset can allow all interest groups to be heard, and provide 
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them with the greatest possible opportunity to “buy in” to the process 
or change being proposed.

Similarly, disputes between external stakeholders are subject to the 
approach. Healthcare providers often find themselves in the position of 
advocating for their patients before payor representatives that seem to 
have entirely different objectives. The common interest in returning the 
worker to productivity can be lost, or misinterpreted, to the detriment 
of both. Payor representatives and injured workers often define them-
selves as being at odds, when common ground is there to be found. 
And, as noted above, any party under the regulatory control of the 
agency may find it desirable to learn from the situation the way to avoid 
disruption of their schedule and routine in the future.

The effective Integrated Conflict Management System must contain 
a number of options and choices, and will necessarily be custom-fit 
for the organization in which it will reside. These systems are dynamic 
in nature, offering choices to complainants and managers, custom-
ers, providers, and agencies. Some options are focused on education, 
problem-solving, or “justice,” that is, determinations based solely on 
rights and power. Having ADR options available does not eliminate the 
use of or need for formal investigations, management decision-making, 
arbitration, or other similar channels. “Rights-based” techniques are 
limited to the laws or rules that define the rights and obligations of the 
parties, however, and may have little to do with their actual problems 
or potential resolutions. Expanding options and choices allows for the 
appropriate mechanism to be applied in each situation, and are available 
to agencies internally, internal customers of the system, and external 
customers as well. 

Internally, these mechanisms are usually inserted as a step within griev-
ance proceedings or administrative hearings, generally as a “first step” 
intended to address conflict early in its life cycle, avoiding escalation to 
discipline problems or costly hearings. Agency policies and procedures 
may need to be adapted to include these new options. A supportive 
infrastructure is a necessity. Upper management must understand and 
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support concepts and principles of early neutral intervention, and cost 
centers must allocate sufficient dollars to support use of these services, 
whether for its own staff or in its daily operations with customers. The 
cost savings over time far outweigh any initial capital outlay for start-up. 
Program overhead and maintenance is minimal.

The cost of conflict in an organization is high. Studies indicate that up 
to “42% of a manager’s time is spent on reaching agreement with oth-
ers when conflicts occur” (Watson & Hoffman, 1996). Interpersonal 
disputes between workers affect productivity and worker morale and 
also may affect the attitude a staff person demonstrates to a customer, 
taking the effects of an internal problem into the interaction with the 
customer or stakeholder. The cost of conflict for organizations is linked 
to many factors. Costs attached to unresolved disputes, whether or not 
they reach litigation, include:

... employee replacement,1 time billed by lawyers or other experts, 
managerial time, lost relationships, in-house hearings, stress 
related issues, theft or vandalism, diminished reputation or 
goodwill, energy, productivity and creativity, costs for awards and 
claims, adversarial relationships, attempts at “milking” the system, 
as well as the expense of lengthy hearings or litigation.2 

 
When an injured worker first contacts the agency, s/he might either 
read or hear information couched in “workers’ comp-ese” that either 
makes no sense or is easily misunderstood. S/he may think the staff 
is rude or uncooperative if miscommunication persists. People do not 
want to lose face, feel embarrassed, or lose control of what might feel 

1 The turnover costs for an employee is anywhere between 75 and 150 percent 
of the annual salary. See D.T. Phillips, “The Price Tag of Turnover,” Personnel 
Journal, December 1990, p. 58. 

2 “It takes an average of two years for the EEOC to investigate most claims... The 
median time between the date a lawsuit is filed and the commencement of a civil 
trail is 2.5 years.” See R. Busch II, “The Conundrum: Conflict-The Solution: 
Designing Effective Conflict Management Systems,” 16 Preventative L. Rep. Note 
4, 1997, p. 13. 
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like limited personal power. It is in no one’s interest for claimants to 
start their process in a frustrated or defensive posture, putting a stake 
in the ground around being “right.” Improving communication skills 
among work comp staff is critical to initiating a more user-friendly expe-
rience, and serves as an effective means of conflict prevention, whether 
in person or by phone. Workers trained in the conflict management 
skills of listening, acknowledging, clarifying, and presenting informa-
tion in a clear, non-threatening manner can immediately offset poten-
tial problems.3

Once a complainant is engaged in the system, options such as inter-
est-based negotiation and mediation can be employed to resolve issues 
like those mentioned above. Mediators employed by the agency can 
handle a wide range of issues – ranging from disputes concerning injury 
work-relatedness, compensation rates, choice of healthcare providers 
or compliance with medical, to issues about light duty restrictions, 
vocational rehabilitation, and return-to-work opportunities. In addi-
tion, rights-based issues such as medical causality, compensation rates, 
and permanent disability calculations are amenable to discussion in 
a safe ADR environment. As any mediator or arbitrator knows, some-
times the parties simply need to feel heard before they acquiesce in the 
demands of the system.

An example of workers’ compensation mediation guidelines (see Table 
I, next page) comes from the Georgia State Board of Workers’ Compen-
sation’s “A Handbook of Mediation” (John, n.d.). 

3 For example, see K. Keesling, “Secrets of a Successful Marriage: How Minnesota 
Combines Imaging Technology with ADR Strategies to Effectively Prevent and 
Resolve Workers’ Compensation Disputes,” IAIABC Journal, 2005, 42(1).
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TABLE I
Issues the Board will Mediate*

Requests for change in physician or requests for additional 
treatment in compensable claims;
Medical issues, such as the payment of a medical bill, in 
compensable claims;
Suitable employment issues in compensable claims;
Attorney fee disputes if the parties agree an attorneys’ fee 
is owing;
All issues settlement of the claim, provided: a) the claim 
has been deemed compensable; b) the claim is at least one 
year old, and c) all parties agree to the mediation;
Average weekly wage disputes;
The amount of permanent partial disability owing; and
Any issues arising in catastrophic claims.

*From Hon. Julie Y. John, “A Handbook of Mediation,”  
Georgia State Board of Workers’ Compensation Web site.

Benefits of ICMS for Workers’ Compensation Agencies

As with any organization, using ADR as a core value and finding alter-
natives to current dispute management and resolution options saves 
time, money, and energy. Since the emphasis is on conflict prevention 
and loss control, some measurements simply cannot be taken – i.e., 
how do we measure what doesn’t happen? Over time, programs do 
show results, such as these corporations that have developed integrated 
conflict management systems:
 

Brown and Root reported an 80 percent reduction in outside 
litigation costs.
Motorola reported a 75 percent reduction over a period of six 
years.

1.

2.

3.
4.

5.

6.
7.
8.

•

•
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NCR reported a 50 percent reduction and a drop of pending 
lawsuits from 263 in 1984 to 28 in 1993 (Slaikeu and Hasson, 
1998, p. 14-15).
The CPR Institute for Dispute Resolution resolved business 
disputes involving 440 companies and $6.7 billion in contro-
versy using ADR between 1990-1993, resulting in estimated 
legal cost savings in excess of $187 million, or an average of 
$425,000 per company (Cronin-Harris, 1995). 
In the federal government, after legislation was enacted that 
asked agencies to develop ADR programs, reports like the fol-
lowing were numerous:

The U.S. Air Force: In 2004, over 2700 workplace 
disputes were mediated. Seventy-five percent of them 
were successful. The average cost savings was $14,000 
per case. The average time savings was 410 days per 
case. The number of informal workplace complaints 
has dropped by 70 percent and formal complaints have 
dropped by 56 percent. 
The Department of Energy saved approximately $1.3 
million dollars over the last three years by mediating 
longstanding workplace problems. 
The U.S. Postal Service mediates 10,000 workplace 
disputes every year. Its exit surveys show that 90 percent 
of both managers and employees are satisfied with the 
mediation process. There has been a 40 percent decline 
in the percentage of postal service employees who 
initiate a new EEO complaint (U.S. Office of Person-
nel Management, n.d.; Office of the U.S. Associate 
Attorney General, 2004.)
The EEOC (2003) has determined that their mediation 
program saved $115.9 million in FY2003 with an aver-
age case closure rate of 85 days.

•

•

•

•

•

•

•
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Summary

It is challenging to move away from status-quo, rights-based mecha-
nisms. We are a culture comfortable with power, control, and regula-
tion. We are a culture that is, at root, competitive and apt to follow 
an “I’m right, therefore you have to be wrong” philosophy that often 
translates from “win–lose” to “lose–lose.” Installing an ICMS in an 
organization means change, and change itself is a challenge. Interest 
groups will try to resist, or to “change back.” Instilling a new cultural 
value and competency requires time and sufficient resource allocation 
to make it work. 

The success of jurisdictions that have already gone part of the way 
toward ICMS certainly speaks for itself, however. We cannot argue with 
results that include early resolution of disputes, satisfied customers, re-
duced costs, and a more efficient system where “win–win” is the domi-
nant theme. We cannot argue with an agency whose goal is to develop 
a core culture that respects individuals and the overall system through 
dispute avoidance and interest-based negotiation. The challenge, then, 
is to embrace these concepts, strategies, and beliefs and recognize the 
potential for economies, efficiencies, and more humane treatment for 
everyone. Workers’ compensation agencies have found themselves in 
a conflict resolution “box” for decades. Now that some of them have 
opened the lid by instituting claims mediation, we can begin to think in 
entirely new ways, and imagine a more efficient and humane future.
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Editor’s Note: This is the third in a series of articles intended to provide resourc-
es to Journal readers concerning federal programs closely related to state work-
ers’ compensation programs. We deeply appreciate the contribution of the Office 
of Workers’ Compensation Programs in making this information available.

Introduction

The Office of Workers’ Compensation Programs (OWCP) in the U.S. 
Department of Labor operates programs under four federal statutes that 
provide protection to certain classes of workers.1 These programs are 
established in the following legislation:
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The Federal Employees’ Compensation Act, which is a self- in-
surance program for all federal employees. In FY2005, FECA 
covered approximately 2.7 million workers and created nearly 
154,000 new cases. 
The Energy Employees Occupational Illness Compensation 
Program Act, enacted in 2001, provides coverage for workers 
made ill by exposure to uranium, beryllium, and other hazard-
ous materials during the construction of nuclear weapons. 
The Black Lung Benefits Act protects coal miners from black 
lung disease resulting from the extraction of coal.
The Longshore and Harbor Workers’ Compensation Act cov-
ers employees in certain job classifications on and along the 
navigable waterways of the United States.

This article, the third in a series focusing on OWCP’s federal workers’ 
compensation programs, provides an overview of the Federal Em-
ployees’ Compensation Act, one of the world’s largest self-insurance 
programs.

FECA – An Overview

The Federal Employees’ Compensation Act (FECA) established a 
universal, workers’ compensation self-insurance program to provide 
comprehensive medical treatment, wage-loss replacement benefits, and, 
if necessary, rehabilitation assistance to all federal civilian employees 
who are disabled as a result of injuries or illnesses sustained while 
in the performance of their duties. FECA also provides payments to 
dependents in the event of an employee’s death. 

The FECA program covers 2.7 million federal workers in the executive 
(72 agencies), legislative and judicial branches of government, including 

1.

2.

3.

4.

1 FECA and most Longshore workers are not covered by state law, but coalminers 
and energy workers are covered by state comp, although their claims are often not 
compensable under the evidentiary standards imposed by Congress.
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federal civilian employees stationed overseas in our embassies, consul-
ates and military establishments, as well as Peace Corps volunteers and 
non-contract foreign nationals employed by the U.S. Government. 

The FECA program is intended to be remedial in nature and is de-
signed to be administered in an impartial and non-adversarial manner. 
In FY2005, FECA disbursed medical and wage loss benefits on nearly 
154,000 newly accepted claims; there were roughly 131,000 traumatic 
and 22,000 occupational injury claims. On an annual basis, the FECA 
program manages an inventory of 344,000 active claims of which 
80,000 are receiving wage-loss benefits and 245,000 are receiving medi-
cal benefits. In all, the Special Benefits Fund paid out $2.4 billion in 
benefits on these claims in FY2005.

FECA is administered by the U.S. Department of Labor within the 
Division of Federal Employees’ Compensation (DFEC) of the Office 
of Workers’ Compensation Programs, Employment Standards Admin-
istration. The mission of the DFEC is to effectively and fairly manage, 
adjudicate, and disperse federal workers’ compensation and medical 
benefit claims under FECA and facilitate, maximize, and/or optimize 
the injured employee’s recovery, rehabilitation, and return to work.

Through its Washington, DC national headquarters, DFEC directs 
FECA operations through six regions and 12 district offices located in 
major cities across the United States (see Appendix I). DFEC employs 
nearly 930 people, the majority of whom serve in the claims examin-
ing function. DFEC operations are overseen by a director and a deputy 
director who also manage four national office branch units: Hearings 
and Review, Technical Assistance, Automated Data Processing, and 
Regulations and Procedures. The DFEC headquarters also manages the 
Washington, DC District Office operation. 
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FECA and its Historical Origins

The Federal Employees’ Compensation Act can trace its origins back to 
the earliest days of the 20th Century. As the Industrial Revolution be-
gan to dramatically affect commerce in Western Europe and the United 
States, it also forced these Western societies to assess their responsibil-
ity to address the negative impacts in the workplace that came from 
increased mechanization as they moved from agrarian to manufactur-
ing-based economies.

As state legislatures began to enact statutes in the late 1800s that would 
compel private sector employers to provide limited financial support to 
injured employees and their dependents, Congress also began to assess 
the federal government’s responsibility to its own workers. While the 
Federal Employees’ Compensation Act of 1916 is considered the origi-
nating statute that provided the foundation for today’s federal employ-
ees workers’ compensation program, the impetus behind the program 
actually began nearly 35 years earlier in 1882 with passage of limited 
compensation for injured workers serving in “life-saving” agencies such 
as the Coast Guard whose occupations were “hazardous” in nature.

In 1908, Congress passed and President Theodore Roosevelt signed leg-
islation extending workers’ compensation coverage to federal employees 
by expanding the hazardous employment classification to more federal 
occupations, particularly those engaged in defense and public works 
construction and manufacturing.

It wasn’t long after that, however, that legislators began to see the ineq-
uity of a system that only extended protections to roughly one quarter 
of the federal workforce and only covered traumatic injuries. After eight 
years of debate and numerous legislative proposals, the Federal Em-
ployees’ Compensation Act was signed into law by President Woodrow 
Wilson on September 7, 1916.

The Act of 1916 provided the framework for our modern-day federal 
employee compensation system. Yet, despite numerous amendments 
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to the Act, modifications in administrative procedures, and incorpora-
tion of process innovations and changes in jurisdictional authority, the 
program remains remarkably similar to the original, where fundamental 
decision-making authority over all claims is vested in an impartial work-
ers’ compensation claims examiner. 

The Act’s major provisions included: 

universal coverage for all federal, non-military employees killed 
or injured in the performance of their duties
compensation set at 66-2/3 percent of monthly pay (75 percent 
for those with eligible dependents)
compensation for both traumatic as well as occupational injury
provision of medical services
institution of a three-day waiting period before which compen-
sation can be claimed (but applied only after 45 days’ continu-
ation of pay)
establishment of a compensation fund (special benefits fund) 
supported by congressional appropriations
the creation of an administrative body through which claims 
are adjudicated and the program is managed

The FECA Claims Initiation and Adjudication Processes�

Federal workers who sustain traumatic injuries while at work must 
report those injuries to their supervisors. Employees have 30 days from 
the date of injury to file a Notice of Injury (CA-1 Form). Supervisors 

•

•

•
•
•

•

•

2 Author’s Note: The FECA Claims Initiation and Adjudication processes and their 
governing policies and procedures are highly technical and involve various complexities 
depending on the individual circumstances of a claim. For that reason and because of 
limitations inherent in this presentation format, the following overview of these processes is 
not intended to be comprehensive, nor complete. It should provide the reader with a general 
understanding of the sequence of actions needed to initiate and adjudicate a claim and 
their associated timeframes and dependencies. 
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should assist employees in completing these forms. Any injury report 
that is filed after that date, however, is considered untimely filed and 
will in all likelihood be denied, unless extenuating circumstances which 
made it impossible to do so can be documented.

Under no circumstance is a supervisor or the employing agency allowed 
to discourage or dissuade an employee from filing an injury report, 
or refuse to submit a Notice of Injury report to DFEC, even if that 
report is late or the injury itself and the circumstances under which it 
occurred are questioned by the supervisor. All decisions regarding the 
timeliness or validity of a claim reside with DFEC. Once a Notice of 
Injury is submitted to the supervisor, however, the employing agency 
can controvert the claim by noting it on the CA-1 Form. 

At the time a Notice of Injury is filed, the supervisor has an obligation 
to inform the employee of his/her rights under FECA. In the event 
of lost time beyond the date of injury or shift in which it occurred, an 
employee must select between continuation of regular pay (COP), or 
annual or sick leave. If COP is selected, the supervisor must notify the 
employee if the COP selection will be controverted and, if so, whether 
pay will be terminated. Employees must also be informed of their right 
to select a treating physician. The employing agency must file the CA-1 
with DFEC within 10 days of receipt from the employee.

If medical treatment is needed at the time of injury, supervisors should 
authorize treatment using a CA-16 Form and file it within four hours 
of the injury. Given the unpredictable nature of these circumstances, 
FECA provides discretion to employers to allow for telephonic authori-
zations as well as delayed authorization as long as treatment is requested 
within one week of the injury. Supervisors are also provided the oppor-
tunity to indicate on the CA-16 if they believe that the treatment is not 
related to the injury in question. 

In the case of occupational disease or non-traumatic claims, a CA-2 
Form must be filed through the supervisor who should review the form 
for accuracy including the employee’s statement regarding the nature 
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of the occupational illness, and prepare a supporting statement that 
cites any relevant exposure data, test results, medical reports or witness 
statements that can be used to develop the case further. As with CA-1 
filings, supervisors must notify employees of their rights and of their ob-
ligation to select COP, annual, or medical leave if lost time is incurred. 
They must also be informed whether the employing agency intends to 
controvert the claim. Employing agencies have 10 days to file the CA-2 
timely and should not delay submission as the supporting documenta-
tion is developed.

As mentioned previously, if a disability is anticipated at the time of an 
injury (traumatic only), an employee must elect to use annual or sick 
leave, or COP. If an employee cannot return to work when the 45-day 
COP period ends, the employee may claim compensation for lost wages 
on a CA-7 Form. In controverted cases, if COP is withheld, the claim-
ant can file a CA-7 along with the CA-1. However, even when withheld, 
the claimant can request a decision on COP entitlement once the case 
has been created, at which time DFEC would issue a decision on the 
issue. 

Once a Notice of Injury is received by the DFEC district office with 
jurisdiction for the claim, all non-controverted, traumatic injury claims 
with 1) medical expenses below $1,500, 2) no claim for compensation, 
and 3) no third-party actions, are administratively closed. 

All other claims are then assigned to claims examiners (CEs) for formal 
adjudication. At that time the assigned CE will review the file and 
determine if more information is necessary to develop the claim. Infor-
mation may be obtained by the CE through written correspondence, 
face-to-face discussion, or telephonic conference. FECA provides that 
employees may be represented if desired. FECA does not, however, 
provide for attorneys fees or honor contingency fee agreements. The law 
does require that DFEC approve such fees before payment.

The burden of proof to establish a FECA claim rests with the injured 
employee at the onset of the claim. The employing agency is required, 
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however, to fully cooperate with DFEC in the adjudication process and 
provide timely and accurately all relevant information and documenta-
tion that could support the employee’s claim.

Ultimately, if a claim is not accepted, the claimant may request recon-
sideration from the district office within one year of the decision (if 
there is evidence that was not available at the time of the decision, if 
there was an omission of fact, or if there was an error of material fact 
or law). A claimant’s immediate options should a claim be denied 
would be to request an oral hearing, which can be held in person or via 
telephone with a DFEC Hearing Representative, or request a review of 
written record (but not both) within 30 days of the formal decision to 
deny the claim. 

Once this process has been completed, DFEC will issue a formal deci-
sion and inform the claimant of his/her appeal rights.

Claimants who wish to appeal these decisions may request a review of 
their claim from the Employee Compensation Appeals Board (ECAB) 
within 90 days of the date of decision. It should also be noted that 
employing agencies have no appeal rights.

FECA established this independent, quasi-judicial authority to provide 
claimants with final appeal opportunity on formal decisions made by 
DFEC in the FECA adjudication process. ECAB comprises a cadre of 
administrative law judges who review those cases formally and directly 
appealed to the body. ECAB reviews, however, do not consider any new 
information that is not in the formal record. It is the highest and final 
authority in federal workers’ compensation claims; there is no right of 
judicial appeal.

Managing FECA Claims 

Once a FECA claim has been accepted, DFEC actively manages the 
case to ensure the claimant receives prompt medical attention and com-
pensation benefits during the period of injury and recovery. 
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If the period of disability is expected to be less than 60 days in dura-
tion, a claimant can be placed on the “daily roll” to receive weekly 
compensation payments until he/she returns to work.

For those injuries in which disability is expected to last longer than 60 
days, claimants are placed on the “periodic roll” to receive monthly (28-
day cycle) compensation payments. At that time, DFEC advises claim-
ants that compensation will continue only through a date specified by 
a medical schedule or other procedural guidance, or by their attending 
physician’s report. They are also informed that they are expected to 
return to work as soon as possible and that they are responsible for 
contacting their employers to see if light or modified duty is available. 

DFEC’s nurse intervention program was established to facilitate and 
expedite an injured worker’s return to work. The program is based 
on the belief that the earliest medical attention an injured employee 
receives and that the sooner they understand the recovery process, the 
more quickly the employee will recover and return to their full-employ-
ment, pre-injury job. Conversely, the longer injured workers go without 
medical guidance, encouragement, and attention, the greater the risk 
recovery will be slower and return to work will be delayed.

DFEC contracts with professional registered nurses who work on behalf 
of claimants to help obtain information from and facilitate communica-
tions between their employers and their attending physician and seek 
to answer any questions they may have about treatment plans, return-to-
work dates, and light duty work limitations. They will also accompany 
claimants on a light duty job walk-through to ensure the job will accom-
modate their physical limitations. 

The nurse intervention program has been extremely effective in facili-
tating return to work since its inception. Refusal to cooperate with a 
nurse or to make a good faith effort to obtain light duty work could 
result in the reduction or termination of compensation payments. 
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DFEC also works with the employing agency to ensure that light duty 
positions conform to the attending physicians’ guidance and that any 
earnings (reduced or otherwise) in those capacities are identified so 
they may be used to adjust compensation benefit payments. 

When medical evidence indicates that the claimant is now partially dis-
abled, DFEC will advise the employee that he/she is expected to seek or 
return to work – in some modified or reduced capacity. In accordance 
with 5 U.S.C. 8106, DFEC will make every reasonable effort to arrange 
for employment of these individuals either with their previous federal 
employer, a new federal employer, or an employer in the private sector.

Employees who recover within one year of injury (date of compensa-
tion) have mandatory rights to their old positions or the equivalent. 
If full or partial recovery occurs after one year, those employees have 
priority employment consideration in their employing agencies.

For those cases in which the length and extent of disability or the pros-
pects for return to work are unknown, FECA provides for vocational re-
habilitation services consistent with the claimant’s physical, emotional, 
and educational abilities. Rehabilitation services may be requested by 
the attending physician, the employee, or the employing agency.

If pursued, the employee is referred to a state-sponsored or private 
rehab counselor for development of a rehabilitation plan tailored to the 
needs and specific circumstances of the claimant. The plan may include 
further job training, education to provide new skills, selective place-
ment with the previous or a new employer, and work evaluations.

During rehabilitation, claimants are entitled to compensation at the 
full rate for total disability. When an employee returns to work, DFEC 
will reduce compensation to reflect the new wage-earning capacity. 
Even if the employee does not return to work, compensation will in all 
likelihood be reduced by a procedural calculation.
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The FECA-Federal Agency Partnership

Although FECA vests ultimate authority for administering the federal 
employees’ compensation program with the Department of Labor 
– specifically within DFEC and ECAB – a valuable and interdependent 
partnership exists between the program and the federal agencies. 

FECA depends on the agencies to promptly initiate injury claims on 
behalf of their employees and to cooperate with DFEC claims examin-
ers and nurses to facilitate the expeditious and effective administration 
of claims. Federal agencies rely on DFEC to provide them with an 
accurate accounting of compensation and medical payments, which 
they pay for through a chargeback mechanism, and for performance 
and program data that help them project future budget needs and to 
design safety and health programs to mitigate against injuries and their 
associated costs.

To that end, DFEC maintains a close and supportive working relation-
ship with all agencies, particularly our largest trading partners: the 
U.S. Postal Service, Department of Defense, Department of Veterans’ 
Affairs, and the Department of Homeland Security (including the 
Transportation Security Administration). 

Only through this cooperation and data sharing between DFEC and 
the federal agencies can quantum improvements be made in FECA 
administration. Recent technological innovations and process improve-
ments have begun to generate tangible benefits in the federal compen-
sation arena. As federal information management systems become more 
integrated and sophisticated, employee compensation data is becoming 
more useful and available for agency decision-making. 

The Safety Health and Return to Employment (SHARE) program is 
a presidential initiative that was launched in FY2004 with the sole 
purpose of focusing agencies’ attention on their own performance in 
the federal workplace safety, health, and workers’ compensation arenas. 
The program vests the Department of Labor with the responsibility for 
monitoring and for driving improvement in federal agency performance 
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in four key areas: Injury Case Rates, Injury Case Rates with Lost Time, 
Timely Filing of Injury Claims, and Lost Production Days (measured 
as a rate per each 100 employees). The Occupational Safety and Health 
Administration was tasked with overseeing the first two measures and 
DFEC was tasked with overseeing the second two measures.

FY2005 ended the second year for the three-year program and there 
was improved performance in three categories (particularly in Timely 
Filing of Claims) across the government, thanks to greater attention of 
the agencies to these internal cost drivers and improved coordination 
between DFEC and agency workers’ compensation personnel. 

TABLE I
SHARE Program Performance – All Government Agencies 

(less U.S. Postal Service)

Goal 1: Total Care Rate

FY2003 Baseline 
FY2004 

Performance
FY2005 
Target

FY2005 
Performance

4.19 4.43 3.94 3.96

Goal 2: Lost Time Case Rate

FY2003 
Baseline 

FY2004 
Performance

FY2005 
Target

FY2005 
Performance

1.93 2.03 1.81 1.88

Goal 3: Timely Filing of Claims

FY2003 
Baseline 

FY2004 
Performance

FY2005 
Target

FY2005 
Performance

49.6% 62.0% 54.7% 70.9%

Goal 4: Lost Production Days

FY2003 
Baseline 

FY2004 
Performance

FY2005 
Target

FY2005 
Performance

56.0 62.0 54.9 56.1
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The improved performance demonstrated by many agencies in this 
program may provide the justification needed to extend the initiative 
beyond its FY2006 sunset date. 

Recent FECA Reform Efforts

This legislative session, the Department of Labor has proposed legisla-
tion to reform FECA to enhance incentives for injured employees to 
return to work, address retirement equity issues, discourage unsubstan-
tiated or otherwise unnecessary claims, and make other benefit and 
administrative improvements. 

Retirement equity and return-to-work incentive provisions include 
conversion of the FECA compensation rate to an annuity level at Social 
Security retirement age and elimination of dependent augmentation 
adjustments and substitution of a uniform benefit rate for all FECA 
recipients. 

Other positive reforms include shift of the three-day waiting period 
until after the continuation-of-pay period, allowance of receipt of sched-
ule awards simultaneously with receipt of wage-loss compensation, and 
update of allowances for disfigurement and burial expenses.

Estimated savings to the U.S. Government over 10 years through the 
enactment of these proposals would be $591.6 million.

As of this writing, the proposal is yet to be sponsored and introduced in 
Congress.

Summary

The Federal Employees’ Compensation Act has a rich and vibrant 
history, having served millions of federal employees and their families 
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in their time of need over the past 90 years. Unfortunately, there will 
always be accidents and illnesses that befall our public servants; that’s 
why a strong, effective, and responsive FECA program will always be 
needed to support them.

Improvements to the program in recent years have led to reduced costs 
for agencies through more effective management of the periodic roll. In 
FY2005, periodic roll management saved over $23 million in projected 
costs. 

DFEC is also proud of its efforts to surpass its claims processing goals: 
processing 93 percent of traumatic injury claims within 45 days, and 
87.5 percent of occupational illness claims within 90 days. DFEC also 
surpassed its goal for new rehabilitation placements with new employ-
ers by 18 percent, securing new employment for 235 claimants.

DFEC has also managed to keep FECA medical costs under control 
and well below the national average for healthcare cost inflation, and 
surpassing our goal in FY2005 through effective application of the 
FECA medical fee schedule. 

In FY2006, the FECA program will continue to face many challenges 
as budget priorities compete for scarce resources. There will be increas-
ing demand for talented individuals to replace a retiring baby-boom-
era federal workforce. There will be greater need to cross-train DFEC 
personnel to reduce single points of failure in an increasingly complex 
FECA program. And there will be emerging technological, security, 
and privacy demands that will distract key resources from core mission 
activities.

Despite these challenges, there has always been optimism in the FECA 
program. It is no different today. The FECA program has always 
evolved with the times and it will continue to evolve as occupations and 
workplace hazards change. 
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Having survived and prevailed through 90 years of some of the greatest 
upheavals our country has known, the FECA program is no stranger 
to adversity. Federal employees should rest easy; FECA employees are a 
dedicated lot who are committed to their mission and will do whatever 
it takes to get the job done. 

Douglas Fitzgerald has served as the Director of the U.S. Department 
of Labor’s Division of Federal Employees’ Compensation since February 
2005. Prior to assuming this position, Mr. Fitzgerald served for two and 
a half years as the Director of Performance Management for the Office 
of Citizen Services and Communications with the General Services 
Administration. From 1996 until 2002, he was Special Assistant to the 
chairman of the New York State Workers’ Compensation Board. Dur-
ing that time he was integrally involved in developing and securing the 
passage of the New York Employment, Safety and Security Act of 1996, 
the most sweeping reform of New York workers’ compensation law in the 
state’s history. Mr. Fitzgerald was also a driving force behind the adop-
tion of technological and process improvements that revolutionized Board 
operations and was a key advisor to the chairman in the aftermath of 
the September 11 World Trade Center attacks.
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APPENDIX 1 

DFEC District Offices

District Office 1 – Boston 
(Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island, and Vermont)

Carol E. Adams, District Director    617-624-6600 
U. S. Dept. of Labor, OWCP

JFK Federal Building, Room E-260
Boston, MA 02203

617-624-6600
 617-624-6618 (Fax) 

District Office � – New York
(New Jersey, New York, Puerto Rico, and the Virgin Islands) 

                     Zev Sapir, District Director     646-264-3046
U. S. Dept. of Labor, OWCP 
201 Varick Street, Room 740

New York, NY 10014
DFEC: 646-264-3000 

World Trade Center cases: 646-264-3030 
DFE:  646-264-3006 (Fax)
Longshore: 646-264-3010 

Longshore: 646-264-3002 (Fax)
 

District Office 3 – Philadelphia
(Delaware, Pennsylvania, and West Virginia; Maryland when 

the claimant’s residence has a zip code beginning 21***)
William J. Staarman, District Director    215-861-5481

U. S. Dept. of Labor, OWCP
Curtis Center, Suite 715 East

170 S. Independence Mall West
Philadelphia, PA 19106-3308

215-861-5481*, 5482
215-861-5453 (Fax)

 
District Office 6 – Jacksonville

(Alabama, Florida, Georgia, Kentucky, Mississippi, No. Carolina, So. Carolina, and 
Tennessee) 
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Magdalena Fernandez, District Director   (904) 357-4725 
U. S. Dept. of Labor, OWCP

400 West Bay Street, Room 826
Jacksonville, FL 32202

904-357-4777 
904-357-4773 (Fax)

904-357-4778 - Interactive Voice Response System 
 

District Office 9 – Cleveland
(Indiana, Michigan, Ohio; All special claims and all areas 

outside the U.S., its possessions, territories and trust territories)
Robert Sullivan, District Director    216-357-5390

U. S. Dept. of Labor, OWCP
1240 East Ninth Street, Room 851

Cleveland, OH 44199
216-357-5100 

216-357-5378 (Fax)
 

District Office 10 – Chicago
(Illinois, Minnesota, Wisconsin)

Joan Rosel, District Director 312-596-7134
U. S. Dept. of Labor, OWCP

230 South Dearborn Street, Eighth Floor
Chicago, IL 60604

312-596-7157*
312-596-7145 (Fax)

 
District Office 11 – Kansas City

(Iowa, Kansas, Missouri, and Nebraska; all employees of the Department of Labor, 
except Job Corps enrollees, and their relatives)

Lois Maxwell, District Director     816-502-0344
U. S. Dept. of Labor, OWCP

City Center Square
1100 Main Street, Suite 750

Kansas City, MO 64105
816-502-0301 

816-502-0314 (General Fax) 
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District Office 1� – Denver
(Colorado, Montana, No. Dakota, So. Dakota, Utah, and Wyoming)

Shirley Bridge, District Director    720-264-3000
U. S. Dept. of Labor, OWCP

1999 Broadway, Suite 600
Denver, CO 80202

720-264-3000*
720-264-3046 (Fax)

District Office 13 – San Francisco
(Arizona, California, Hawaii, and Nevada)

Andy Tharp, District Director    415-848-6700
U. S. Dept. of Labor, OWCP

71 Stevenson Street, Suite 305
San Francisco, CA 94105 

or write to:
P.O. Box 193769

San Francisco, CA 94119-3769
415-848-6700 

415-848 -6800 (Fax)

District Office 14 – Seattle
(Alaska, Idaho, Oregon, and Washington)

Marcus Tapia, District Director    206-398-8233
U. S. Dept. of Labor, OWCP
1111 Third Avenue, Suite 650

Seattle, WA 98101-3212
206-398-8100 

206-398-8151 (Fax) 
 

District Office 16 – Dallas
(Arkansas, Louisiana, New Mexico, Oklahoma, and Texas)
Frances Memmolo, District Director    972-850-2330

U. S. Dept. of Labor, OWCP
525 South Griffin Street, Room 100

Dallas, TX 75202
972-850-2300 

972-850-2301 (Fax) 
 



IAIABC Journal 71

District Office �5 – Washington, D. C.
(District of Columbia, Virginia; Maryland when the claimant’s 

residence has a zip code beginning other than 21***)
Linda DeCarlo, District Director    202-513-6816 

U. S. Dept. of Labor, OWCP 
800 N. Capitol Street, N.W., Room 800

Washington, DC 20211
202-513-6800* (DC, Maryland and Virginia) 

202-513-6806 (Fax)
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 Commentary on and 
Analysis of Compromise 

and Release Agreements 
Under State Workers’ 
Compensation Laws

David B. Torrey* 

* David B. Torrey, Workers’ Compensation Judge, Commonwealth of Pennsyl-
vania, Department of Labor & Industry, Pittsburgh, PA. E-mail: 
dtorrey@state.pa.us

Part Two: Empirical Studies, Critiques, and 
Current State Laws

Introduction
 
The traditional prejudice against compromise settlement of workers’ 
compensation claims is on the wane. Pennsylvania, New York, and 
West Virginia, long mighty fortresses against compromise and release 
(C&R) regimes, all enacted laws legitimating compromise settlements 
in the mid-1990s (Torrey, Fall 2005). 



IAIABC Journal74

Oklahoma, meanwhile, in 2005 for the first time permitted a self-rep-
resented claimant to settle an original claim.1 California now permits 
the claimant to release vocational rehabilitation rights.2 Florida3 (Mc-
Connaughhay & Moniz, 2002), Alabama,4 and Alaska,5 meanwhile, 
all amended their statutes to permit settlements, in certain instances, 
without any review by the compensation authorities. 

These developments would have shocked the authors of the many com-
mentaries on compromise settlements that were reviewed in the first 
installment of this article (Torrey, Fall 2005). 

As noted in that first installment, an early treatise writer sniffed that 
the idea of compromise, “so far as it implies a concession[,] has prac-
tically no application to workmen’s compensation acts... .” When 
allowed, however, the “state authorities [were obliged] to approve the 
same, and … settlements contrary to public policy were prohibited.” 

Walter F. Dodd, in his landmark 1936 study, identified systems that 
allowed settlements, but was suspicious of the same. He was particularly 
disapproving of states that allowed compromise settlements of original 
claims (Dodd, 1936). The late Arthur Larson adopted, refined, and 
repeated this position in his treatise for many decades. 

The drafters of the 1972 National Commission Report, meanwhile, 
recommended against regularly allowing settlements, “and only after a 

1 85 Oklahoma Statutes § 26(B). 

2 California Labor Code § 4646(b). 

3 Florida Statutes § 440.20(12)(c) (settlements by represented claimants do not 
require approval by workers’ compensation authorities). 

4 Code of Alabama § 25-5-292. See Stubbs v Brookwood Medical Center, 767 
So. 2d 359 (AL Ct. Civil Appeals 2000) (settlements having their genesis in 
an ombudsman program do not require court review under a best interests 
criterion).

5 Alaska Statutes § 23.30.012 (settlements with release for disability payments 
only do not require Commission review). 
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conference or hearing... .” State agencies, further, should “be particu-
larly reluctant to permit compromise and release agreements, which 
terminate medical and rehabilitation benefits.” 

Proponents of the 1979 reforms in Florida and the 1989 reforms in 
Texas which, respectively, limited and banned settlements, viewed 
compromise settlement regimes as antithetical to a properly functioning 
workers’ compensation program (Torrey, March-April 2005; Barth & 
Eccleston, 1995).

These prejudices against and concerns over settlements have withered 
in the face of the reform movement that has dominated workers’ com-
pensation for the past two decades. Reformers, invoking the need for ef-
ficiency, invariably call for retraction of benefits (McCluskey, 1998), but 
also argue for processes that will curtail litigation and speed the resolu-
tion of claims. One such process is the creation and/or liberalization of 
compromise settlements (Torrey, 2001; Torrey, March-April 2005). 

The business interests that have largely driven retractive reform are thus 
responsible for the wane in the prejudice against settlements. Of note, 
however, is that the injured workers’ greatest advocacy group, the trial 
lawyers bar, has not taken any prominent leadership position question-
ing this aspect of the retractive reform movement.6 Perhaps because of 
this default, the collapse of the anti-compromise settlement hegemony 
has gone largely unremarked upon.7      

6 It may be that this lack of leadership was predictable. Larson – along with 
other researchers discussed in this article – identifies the attraction many claim-
ants’ lawyers have to settlements, resulting as they do in receipt of “[the] full 
fee promptly out of a lump sum [rather] than protractedly out of small weekly 
payments” (Larson, 2005). Researchers Terry Thomason and John Burton (1993) 
indeed found in one study that if attorneys became involved in a case, lump sum 
resolutions were more likely. 

7 Burton (2005), however, has identified this phenomenon. He has remarked, 
“Alas, my perception is that galloping myopia has made C&R agreements easier 
to obtain in many jurisdictions now than in the olden days of the National Com-
mission.”
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The general lack of response is surprising. Traditionally, the proposi-
tion that an injured worker should freely be able to compromise and 
release his claim, almost invariably accepting, in return, the tempting 
lump sum, was one that was not taken lightly. A Florida court in the 
1950s, invoking Greek mythology, voiced well the critical concern 
over such arrangements: “Patently, the purpose of throwing safeguards 
around the employee in commutation cases is to insure him against his 
own improvidence, to the end that he will not experience the horrific 
metamorphosis of being Croesus on Saturday night and a mendicant 
on Monday morning.”8

Is this trend towards permissiveness in settlement a positive develop-
ment in workers’ compensation? Are the traditional concerns over dis-
sipation of lump sums, shifting of compensation costs onto other social 
programs or charity, and suffering by bankrupted injured workers, to 
be discounted or disregarded in the modern era?9 It is submitted that a 
retrospective analysis of the available findings and comments of critics 
and researchers can be helpful in the analysis. 

Toward that end, the first installment of this article reviewed commen-
taries on the subject authored by critics such as Dodd, Larson, and the 
contemporary social insurance scholar Jerry Mashaw. This installment 
reviews empirical studies and critiques of state settlement practices and 
outcomes that have been undertaken over the years. 

It is true that these studies are dated and must be viewed in that light. 
As discussed at length in the first installment, much has changed in 

8 State v Florida Industrial Comm’n, 151 So. 2d 636 (FL S. Ct. 1963).

9 Of course, many states that allow compromise settlements persist in their rigor-
ous oversight. Wisconsin is a state often said to maintain a highly paternalistic 
policy on distribution of lump sums, even in the compromise settlement context. 
See Wisconsin Administrative Code DWD 80.03 (Limiting the initial lump sum 
to the “incurred medical expenses plus sums accrued as compensation… to the 
date of the agreement and $5000.00 in unaccrued benefits” – balance of the 
lump sum must be placed in a restricted account and paid out in installments, as 
ordered by the Department). 
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workers’ compensation, and in society, since the authoring of most of 
these studies. Still, just as much is different in the modern era, much is 
the same. 

I conclude this article with two tables found in Appendix I. Table I lists 
states which allow settlement with release, while Table II lists jurisdic-
tions prohibiting, or at least not allowing for, such settlements. For each 
state, I list the controlling statute or statutes, regulations, and a cita-
tion to an illustrative court precedent. In researching and constructing 
these tables, I undertake a project similar to those of Monroe Berkowitz 
(1967), Louise Russell (1972), and the web-based researcher Stephen 
Dionisio (2001), who is particularly interested in whether workers’ 
compensation cases may be settled by way of structured settlement.     

Six Analyses

Somers & Somers: A Comprehensive Critique (195�)  

In 1954, Somers and Somers authored a critical text on the law and 
administration of workers’ compensation. The authors included a sub-
chapter on “lump sum payments,” and roundly criticized compromise 
settlement practices, particularly those under the Rhode Island law. 

The authors, while recognizing that lump sum payments could conceiv-
ably facilitate rehabilitation, maintained that the “facts run counter” 
to such a proposition. “The vast majority of disabled persons,” the 
authors admonished, “cannot or do not employ their money in this 
way. Most injured workers are not prepared to undertake management 
of a capital investment, upon which the entire future security of their 
families depends… .” The authors asserted that lump sum practices in 
Rhode Island actually got in the way of vocational rehabilitation (Somers 
& Somers, 1954, p. 160). 

The authors also submitted that final lump sum payments, with release, 
“have long been deplored by compensation commissioners.” According 
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to the authors, the IAIABC “endorsed the report of a special commit-
tee asking for sharp curtailment of these practices.” The authors added 
that in 1950 the Director of the Wisconsin Workers’ Compensation 
Department in a speech characterized compromise settlements as:

an easy, but a deplorable, way of ‘closing’ a compensation case. It too 
frequently operates for dissipation of funds and throws the injured 
employee upon charity in order that he may obtain subsistence. 
Worst of all is the physical and moral effect of failure on the part 
of the injured employee to obtain rehabilitation (Ibid., p. 161).  

The authors were fierce advocates of the workers’ compensation-as-
social-insurance view that the right to bring a claim is not reflective of 
some personal tort action. They stated: 

It is not sufficient to reply blithely, as is sometimes done, that 
the compensation belongs to the worker to do as he pleases, and 
that it should be paid in a lump sum if he so desires. The fact is 
that the whole elaborate system, in which compensation is to be 
paid to the worker irrespective of fault, is based upon the large 
public interest involved. If the public purpose is destroyed through 
improper means of payment it becomes difficult to justify the 
program (Ibid.).  

The authors associated compromise settlements with the “worst abuses” 
found in workers’ compensation, charging that the ready availability of 
lump-summing “opens up a profitable avenue of ‘claims paring’ by car-
riers and employers.” They added: 

‘Ambulance chasing’ by lawyers, medical malpractices, and 
malingering by workers are induced by the attraction of a single 
large sum of money. This is particularly true with non-schedule 
permanent-partial injuries, such as back and head injuries and 
neuroses, where a definitive diagnosis is extremely difficult, and 
stakes are relatively high, and the premium on high-priced legal 
and medical chicanery is great (Ibid.)
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According to Somers and Somers, “slack administration in many states” 
– they singled out Illinois and Rhode Island – along with many constit-
uent pressures, had “resulted in the relaxation of effective constraints 
and a marked increase in the volume of lump sums.” The authors 
were especially critical of counsel representing claimants, whom they 
described as receiving windfall fees for little work. According to a 1953 
Rhode Island newspaper article, cited with approval by the authors, “All 
in all, [commutation day] is gravy for the lawyers, who sometimes get as 
much as $1,000 for a couple hours’ work” (Ibid., p. 162). 

Other reasons identified by the authors as leading to the unsatisfactory 
frequency of lump sum settlements were:  

exceedingly modest weekly benefits, “too low for maintenance 
of the worker in most jurisdictions. Settlements for a lump 
sum at times often seems [sic] to the worker to be the only way 
out… .”
a feeling by the worker “that a lump sum offers the only pos-
sibility of obtaining a good lawyer and having his interests 
protected at all. Many lawyers see in lump sum payments the 
only possibility of obtaining a respectable fee, promptly paid.” 
eagerness on the part of the employer and carrier to achieve a 
“financial gain. Aside from the frequent possibility of ‘claims 
paring,’ the overhead economy of closing a case promptly is 
obvious.” 

The commentary concluded with quotes from the 1948 IAIABC Re-
port. The Association observed that workers’ compensation systems can 
operate adequately without any compromise and release practice at all. 
This was said, indeed, to be the Canadian and New York practice. The 
IAIABC also:

recommended against approving settlements “where the 
purpose is merely to give the claimant ‘a capital enrichment, or 
for the convenience of claimants’ lawyers, or of the carrier or 
employer.’”

•

•

•

•
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proposed prohibiting settlements “where the purpose is to 
compromise a ‘disputed liability [presumably an original 
claim].’”
favored settlements only when “it is found, after careful investi-
gation, that such lump sum will facilitate the rehabilitation of 
the worker.” 
proposed “effort[s] … to increase maximum weekly and 
monthly compensation payments” (Ibid., 162-63). 

 
Morgan & Sobol: The Michigan Redemption Study (1959)   

In the 1950s, researchers received a grant to study the effects on worker 
vocational rehabilitation of the popular “redemption” practice under 
the Michigan Act (Morgan & Sobol, 1959). This study, which is still 
referenced on occasion (Plant, 1984), undertook what had only rarely, 
if ever, been done previously – following up on a group of workers with 
serious injury claims, who took lump sums and gave final releases, to 
determine how they had fared. 

The researchers’ chief focus was determination of whether employees 
had rehabilitated themselves and gone back to work. This was of inter-
est, as the received wisdom of the time was that rehabilitation was the 
great benefit of allowing redemptions. Weekly payments, under the 
same thinking, caused a disincentive on the part of the worker to return 
to work. 

Others, however, posited that in fact most claimants accepting lump 
sums did not return to work promptly, and: 

that the lump sum [for those who did not] is likely to be exhausted 
early by the injured worker in maintaining a normal living stand-
ard. He may then be financially unprotected when the duration 
of his disability is long or when his injury requires long-term 
medical care. Either condition may place an added burden on 
the welfare or relief facilities. 

•

•

•
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This contrary view voiced the traditional concern over settlements. The 
authors observed at the outset that a weekly installment system is the 
basic model of workers’ compensation. Indeed, the originators of the 
system “felt that if payments were made in regular periodic installments, 
as income, that prompter [voluntary payments] would result. This con-
trasts with conditions before workmen’s compensation where damages 
were paid in lump sum retribution for a personal injury” (Ibid., p. 2).

The study, however, was also concerned with how injured workers 
actually felt about the system, and how it had treated them. “It must be 
remembered,” the authors admonished: 

that it is a matter of some importance to society to know not only 
how these situations have worked out financially and vocationally, 
but also how the injured workers have felt about them. If they 
feel strongly that the employer has a responsibility to find some 
job for his injured workers, this feeling will not only affect worker 
behavior but will perhaps lead to demands for legislation. 

[I]f they feel lost, at the mercy of the lawyers and insurance com-
panies, and in ignorance of their own rights, a social problem 
exists. If they feel that their lawyers charge too much and are in 
league with the insurance company lawyers, this too is important, 
independently of the degree to which their subjective appraisal 
may reflect the truth (Ibid., p. 6). 

To effect their study, Morgan and Sobol considered a large group of 
workers who had recently taken lump sum redemptions of their cases, 
and compared their experiences and reactions to workers with similar 
injury dates, but who had chosen or who were in any event continu-
ing to receive weekly benefits. The researchers interviewed a total of 
485 Michigan workers’ compensation recipients. The chief focus was 
how the settlement money was used, and whether workers had indeed 
undertaken vocational rehabilitation. 
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Inquiries as to why the worker settled, and what he or she thought of 
the lump sum, the system, and the lawyers, gave rise to several piquant 
quotes from workers who had encountered the system. The authors set 
forth such comments verbatim, along with tables that quantify all the 
responses. 

The authors acknowledged, however, that securing workers’ feelings 
about their settlements, after the fact, was highly subjective, and hard 
to measure accurately. The authors observed at the outset that “many of 
the respondents were highly emotionally involved, some of them embit-
tered… [O]ne discovers reactions which vary from apathy to indigna-
tion, satisfaction to regret.” 
 
A theme of the responses was that workers often chose to take a 
redemption because of what today would be called the “hassle” of litiga-
tion. One of the interviewees responded, “I signed off because I was 
hampered by them wanting audits and having to get re-instated each 
six-month period” (Ibid., p. 40). 

In response to the specific question, “How did you happen to choose 
[a] lump sum?,” another worker responded, “I wanted the settlement to 
get away from it, to get peace of mind and not to have to chase down-
town, and I just wanted to rest” (Ibid., p. 55). 

Another theme of the responses was that the decision to settle hinged 
on the involvement of claimant’s attorney. One respondent stated, “It 
was just if the lawyer worked for you, you have to take the lump sum; 
otherwise, he didn’t get anything.” 

Yet another theme, foreshadowed by the Somers and Somers study 
(1954), was that weekly benefit rates were at the time so low that they 
leveraged workers to settle. In response to the inquiry as to “whether 
you were sorry you took a lump sum,” one interviewee replied:

No, because at the rate I would have gotten, I couldn’t keep up. 
The insurance company told me, ‘we’re not afraid of you. You have 
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to work.’ They had me tied up so that I have to take what little I 
get in a settlement because I couldn’t get a decent paying job until 
this was settled one way or the other (Ibid., pp. 58-59). 

The survey also reveals that resignation as a condition precedent to 
settlement was typical in 1950’s Michigan practice, as it is in Pennsylva-
nia currently. A typical interviewee response in this connection was that 
the “Employer [m]ade me sign a slip not to try for employment there 
again. One of the stipulations of the settlement.”

The study ultimately showed that most money from settlements actually 
went to pay off accumulated debt and to pay expenses, and not to voca-
tional rehabilitation. The authors were not impressed that many work-
ers actually returned to work at independent businesses, as they were 
claiming. Indeed, based on their evaluations, it was thought “unlikely 
that very many injured workers would make successful, independent 
businessmen.” 

The researchers, finally, were not impressed that workers receiving 
weekly payments possessed a powerful inducement not to return to 
work. In what was perhaps a surprising contradiction of the received 
wisdom, they concluded as follows:  

Some critics of workmen’s compensation argue that weekly pay-
ments discourage injured workers from returning to the job. If 
these claims are well founded more of the lump sum settlement 
cases should have been back at work than weekly payment cases. 
The data… do not support this expectation... (Ibid., p. 105).

The researchers ultimately concluded – among other things – that: 

at least from the injured workers’ point of view, the primary 
objectives of the Workmen’s Compensation Law (minimum 
maintenance of the worker and his return to productive work) 
are not being adequately fulfilled in practice, particularly with 
respect to lump sum settlements. Nor are these settlements being 
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used for the productive rehabilitative uses for which they were 
intended (Ibid., p. 12). 

Morgan and Sobol did not recommend abolition of settlements, but 
did argue for increased weekly payments to avoid workers being lever-
aged into unfair lump sum arrangements. They also argued for bet-
ter performance on the part of agencies communicating to workers 
information concerning their workers’ compensation and vocational 
rehabilitation rights. 

The Cheit Study: Settlements Under the California Act (1961)

Earl Cheit, a University of California economist, in 1961 published an 
exhaustive study on workers’ compensation, focusing on the California 
system. He examined all aspects of the program, and wrote at a time 
when the performance of workers’ compensation was thought to be 
poor. He also compared workers’ compensation to FELA and the Jones 
Act. 

Cheit’s study was “an attempt to discover how successful each of the 
systems is in restoring economic losses, providing medical care, and 
returning workers to their jobs.” According to Cheit (1961): 

This trio of fundamental issues, long involved in controversy, 
has assumed intensified importance in recent years. Critics have 
suggested that compensation for occupational disability as such 
may soon disappear – being subsumed by other benefit programs 
– if it does not find more effective ways to deal with these ques-
tions among others… 

 
Like the Michigan researchers, Cheit conducted an empirical survey. 
He followed up with 150 claimants who had accepted settlements of 
at least $1000. Each case was settled in 1953, or five years before his 
interviews. 
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Cheit, like Morgan and Sobol, also found that settlements did not re-
sult in efficient vocational rehabilitation for most workers. The workers 
who actually voiced a plan at time of settlement did in most cases follow 
through on the plan. Thus, Cheit could not verify “the most frequently 
cited objection” to settlement, i.e., the “paternal” concern “that if in-
jured workers are paid the full benefit in a lump sum … they might lose 
the money in a foolish business venture, spending spree, or at the hand 
of a fast company” (Ibid., pp. 275-76). 

Still, the majority of workers who took the settlement stated that “they 
had no choice of lump sum or weekly payments,” and “62 percent re-
ported they had no special plan for the use of their settlements.” As to 
the actual use of the settlement monies, as determined by Cheit’s survey:    

 
To pay pressing debts or current living expenses    38% 
No special use        24% 
To start a business, buy income property, or invest      14% 
Unknown         11% 
To buy or improve home or pay off mortgage       6% 
Other             7%

In addition, he faulted the California system for providing insufficient 
oversight of insurance carrier case handling and payment practices. 
This default, in turn, was said to have resulted in an increasing number 
of settlements, presumably by enabling carriers to leverage claimants 
into lump-summing and releasing of their cases. Cheit charged, “Com-
promise and release settlements are the consequence, not the cause, of 
some of the most serious problems in workmen’s compensation – most 
of which are an outgrowth of unsupervised claims administration” 
(Ibid., pp. 277-78). 

The adjudicatory authorities, meanwhile, had become overwhelmed 
with an increasing caseload which led “[m]any of the Industrial Ac-
cident Commission members who once frowned on these settlements 
[to] now approve of them as a means of speeding up case processing 
and clearing badly crowded hearing calendars” (Ibid., p. 275). 
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Cheit identified a number of factors that led to a 60 percent increase in 
the percentage of total claims resolved by compromise and release, from 
1950 to 1960:

claimants “have become more eager for money ‘now’ and thus 
press for lump sum payments”
lawyers “find this method of settling financially attractive since 
their total fee becomes immediately available and since these 
cases typically require far less time and preparation than cases 
going to a hearing”
insurance carriers can define the extent of their liabilities 
with greater accuracy. This was said to be especially important 
because state law had changed so that the amount the carrier 
had to pay, in amount and duration, had become difficult to 
determine. “Thus,” Cheit stated, “where there is a dispute 
about the extent of liability, if any, and some apprehension 
on both sides about the result if the case is heard formally, a 
natural basis for effecting a compromise and release of further 
liability is provided” (Ibid., p. 275). 

Cheit was especially critical of settlements that involved claimants giv-
ing a release for medical. His follow-up interviews found many claim-
ants who “needed further medical care as a result of the injury, were 
unable to pay for it, and, in some cases, had become public charges” 
(Ibid., p. 277). 

Berkowitz: The Department of Labor Study (1967)

In 1967, Rutgers University researcher Monroe Berkowitz authored 
a 50-state review addressing the processing of workers’ compensation 
cases. Chapter Five of his study, which was published by the U.S. De-
partment of Labor, was devoted to compromise and release settlements. 
Berkowitz also included discrete reports on procedures in Michigan, 
Illinois, Oklahoma, Nebraska, Washington, Minnesota, Indiana, New 
Jersey, New York, and Wisconsin.
  

•

•

•
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His findings led him to construct two major tables, “Jurisdictions in 
Which Parties are Allowed to Compromise a Case and Thereby Release 
the Employer from Further Liability” and “Jurisdictions in Which Par-
ties are not Allowed to Compromise a Case and Thereby Release the 
Employer from Further Liability.” I have tried to replicate that analysis 
in the tables that accompany this article as Appendix I.  

For states that did allow compromise settlements, Berkowitz examined 
and reported, for each state, the percentage of compromise and releases 
out of all contested cases, and the percentage of agreed-upon settle-
ments rejected by the agency. 

Berkowitz determined that in California, Texas, Illinois and Michigan, 
among others, an extraordinary number of cases were resolved by settle-
ment. 

He also inquired, with regard to each state:

as noted above, whether approval was required by the workers’ 
compensation administration
whether a hearing on the issue was held. He found that a hear-
ing was held in half the states “as a usual or invariable practice, 
and in the remaining 50 percent of the responding jurisdic-
tions, this is only done sometimes or not at all” (Ibid., p. 148)
whether the employee in C&R cases “receives a special medical 
examination”
whether the employee is advised “that acceptance means waiver 
of rights” 
whether a “field investigation” is made 

Like most who were moved to critique settlement practices, Berkowitz 
proceeded on the assumption that benefits should normally be paid 
week-by-week. With this in mind, he argued that settlements should 
only be allowed after a principled investigation – he was unimpressed 
that this took place with much regularity – and a determination by 
the state authorities that the proposal was in the best interests of the 

•

•

•

•

•
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worker. Berkowitz was most troubled by settlements featuring complete 
release, which he referred to as “the most objectionable aspect… .” He 
was impatient with settlements that had as their main purpose the 
insurance company’s simple desire “that the books can be closed and 
further obligations disposed of…” (Ibid., p. 162). 

He recognized, however, that in some cases a lump sum settlement with 
release could be appropriate – for example, once a case was actually in 
litigation: 

[I]t is fair to say that by the time the case gets to formal hearing, 
whatever interest the compensation agency has in the matter is 
distinctly subordinate to the interests of the competing parties. 
If they are satisfied with a settlement, it is only the most intrepid 
hearing officer that will object… (Ibid., p. 141). 

Similarly, Berkowitz seemed to find persuasive the “settlement-as-thera-
py” argument, i.e., the “notion that the worker would be better off if the 
case is behind him…” (Ibid., p. 161).

Cases exist, accordingly, where the settlement “strategy is indicated,” 
though he would recommend in such cases “an effective medical 
examination and judgment that extraordinary reasons do call for this 
departure from the principle that payments should be paid on a weekly 
basis.” (Ibid., p. 161). One such instance is when the claimant actually 
has a realistic plan for vocational rehabilitation: 

Certainly no one would deny that there are some instances where 
an amount of money in a lump sum can help the rehabilitation of 
an employee and perhaps help set him up in business. Although 
it is usual to make fun of the ‘chicken farm settlement,’ undoubt-
edly there are times when this type of settlement is appropriate 
(Ibid., p. 158).

In the end, however, he was of the impression that settlements were ap-
proved in inappropriately high percentages and rather indiscriminately. 
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He largely faulted inadequate state supervision for the large number of 
settlements in some jurisdictions:      

What emerges as a striking conclusion in any examination of 
procedures in the cases is that the compromise and releases are of 
overwhelming utility to the workmen’s compensation administra-
tors. When one considers the large proportion of cases that are 
finally closed in this fashion, one recognizes the sheer physical 
impossibility of processing each of these cases with existing staff 
and resources. A vicious circle is at work here. It is the fact that 
cases are not supervised in the first place that prompts workers 
to feel that they must close out the case by lump-summing and 
thereby release their rights to further treatment and benefits. It 
is these releases which in turn allow an understaffed agency to 
cope with the present-day caseload (Ibid., pp. 162-63). 

Berkowitz in this regard cited Cheit, and was persuaded that poor 
administration of compensation systems led to excessive compromise of 
employee injury claims: 

If supervision were present, it is likely that only a small percent-
age of cases would filter through to the contested level, and only 
a small percentage of these would be amenable to closure by the 
procedure of compromise and release. 

[M]erely [sic] differences of opinion among physicians as to the 
extent of disability should not in and of itself give rise to a lump-
sum settlement. 

[C]ases should be compromised, lump-summed, and released only 
where there is some genuine issue of liability at dispute and where 
there has been a thorough investigation by representatives of the 
workmen’s compensation and rehabilitation agency. 

[I]f the amount is to be paid in a lump sum, responsible investiga-
tors should satisfy themselves that this sum will not be dissipated 
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but rather would be put to advantageous use. When everything 
is considered, responsible compensation officials should approve 
the settlement only when it is shown to be in the best interest of 
the worker (Ibid., p. 163). 

Berkowitz also made the following observations: 

As of 1967, 35 states reported that settlements, with release, 
were allowed to some degree.  
“If for some technical reason formal compromises are discour-
aged in a jurisdiction, they may persist in another form.” 
Berkowitz emphasized that New Jersey was such a jurisdiction, 
a fact which he criticized at length. 
In Michigan, the fact that “wage-loss concepts predominate” 
and created a “great incentive on the part of the carrier to close 
the books on a case.” According to Berkowitz, “Liability in the 
future is much more uncertain under a wage-loss philosophy 
than it is under a whole-man philosophy where permanent 
partial disability, once evaluated, should not change radically, 
except as the worker’s condition itself changes…” (Ibid., p. 
150-51). 

Barton: Settlements in Texas (1971)

Sam Barton, an economist and frequent commentator on Texas work-
ers’ compensation issues, in 1967 undertook a study of 4,268 cases, 
in an “effort to test objectively the effect of compromise settlement 
agreement [CSA’s] in protecting the rights of injured workers” (Barton, 
1971). 

At that time, Texas allowed compromise settlement agreements, subject 
to approval by the Board, “[w]here the liability of the [carrier or employ-
er] or the extent of the injury… is uncertain, indefinite, or incapable of 
being satisfactorily established… .” Barton had gained the impression 
that settlements were being approved indiscriminately, and his survey 
findings bore out that suspicion. In his introductory remarks, he noted 

•

•

•
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that his findings were limited to Texas, though he ventured the opinion 
that, because 35 other states allowed some level of compromise settle-
ments, his critique was likely applicable with regard to those states as 
well.

Barton reported, disapprovingly, the fact that nearly one-half of all 
Texas workers’ compensation claims – not simply litigated cases – re-
solved by CSA. In his view, the notion that half of all cases were of 
uncertain validity was gravely suspicious and unlikely. He described a 
system of compromise settlements essentially run amok, with adjust-
ers automatically looking to CSA as what today would be called the 
“default” method of resolving cases. 

This included, to Barton’s shock, even cases where liability was certain 
and easy to calculate, such as dismemberment (acute amputations were 
resolved 86 percent of the time by compromise settlement) and fatal 
cases (Ibid., pp. 264-65, 270). In most of these cases, even very serious 
ones, the claimant was an unsophisticated and unrepresented worker 
dealing with a skilled adjuster who “earns his salary by negotiating 
settlements advantageous to the underwriter.”

For this unsatisfactory state of affairs, he blamed lax administration by 
the Texas workers’ compensation authorities, which allowed the carriers 
to be unsupervised in their handling of injured workers’ claims – and 
then effectively rubber-stamped settlements without any principled 
review. “[T]he Industrial Accident Board,” he charged, “uncritically ap-
proves nearly all agreements coming before it” (Ibid., p. 262). 

Barton seemed to suspect – though ultimately could not prove – that 
carriers would deny or delay payment in meritorious claim cases, to try 
to leverage claimants into lump sum settlements with release: “Under-
writers were slower in making first payments in compromise than in 
informal types of settlements. Initial payments of weekly benefits in 
CSA cases usually were deferred until the final settlement, thus having 
the effect of pressuring the worker to accept the terms offered….” (Ibid., 
p. 271). 
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Barton also noted an irony: in cases where a reasonable defense to 
liability existed, and thus where litigation was appropriate, the carrier 
would still propose a settlement. This practice, in Barton’s view, cor-
rupted the system: 

[H]owever economically rational from the viewpoint of the 
underwriter the speedy and final settlements of CSA’s may be, 
such settlements subvert the purpose of workmen’s compensa-
tion, which is to compensate injured workers in proportion to 
their injury and period of disability. The CSA system appears to 
compensate some minor injuries in excess of the law in order 
to avoid the possibility of compensating some major injuries in 
accord with the law” (Ibid., p. 270). 

Barton also studied the frequency of return to work (with the original 
employer) of workers who accepted a CSA and those who did not. He 
asserted that the data showed that if a worker refused a CSA, he was 
less likely to be permitted back to work. 

Barton, in short, found the Texas system full of abuses, and called for 
abolition of compromise settlements: “While Dodd … recommended 
revision 35 years ago based on similar findings in other states …, the 
widespread failure of many states to adopt the elaborate safeguards … 
he recommended convinces the present author that abolition is now 
indicated” (Ibid., p. 270).

Russell: The National Commission Compromise & Release Study (1973)

As discussed in the first installment of this article, the National Com-
mission on State Workmen’s Compensation Laws (National Commis-
sion), in its 1972 recommendations counseled that settlement be the 
exception, and not the rule; that a hearing should always be held on a 
proposed settlement; that particular reluctance should attend consid-
eration of settlements which release medical and vocational rehabilita-
tion rights; and that lump-sum settlements of all types, with or without 
release, be subject to agency approval.
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Louise B. Russell (1973), a Labor Department economist, prepared an 
extensive study of state workers’ compensation settlement laws that 
supported these recommendations. In surveying the states, the author 
noted a great variety of approaches to allowing or disallowing settle-
ments. Accurate data collection was difficult, and she found, as had 
Berkowitz, that actual practices did not always mirror statutory and 
regulatory provisions. 

In this latter regard, she singled out a survey response made by the 
Pennsylvania Board. In Pennsylvania, compromise settlements were 
illegal, but the Board reported that “despite the prohibition of any sort 
of compromise settlement, the interested parties have found ways to 
circumvent the law and under-the-table agreements have been increas-
ing in the last ten years” (Ibid., p. 185). 

She recounted:

The [Pennsylvania] prohibition of compromise settlements is 
circumvented by the claimant’s withdrawal of his claim in the 
referee stage and acceptance of an ‘under-the-table’ agreement. 
This practice has developed in the last decade, but the rating 
bureau does not permit these payments to be considered in fixing 
rates. Another ‘sub rosa’ technique is to blow up medical expense 
allowances to cover what, in reality, is a compromise of wage loss 
indemnity (Ibid., p. 199). 

Ongoing Relevance of the Critiques

As acknowledged at the outset, most of the analyses discussed in both 
installments of this article are fairly dated. Whether such remote stud-
ies are still relevant, and whether the issues they identify are still of 
concern, are questions that could easily support an article – or book 
– of their own. 



IAIABC Journal94

By way of brief answer, it is submitted that much in the workers’ com-
pensation world is the same currently as it was in the middle decades 
of the twentieth century that gave rise to most of these studies. Thus, 
these critiques and commentaries are highly relevant and instructional 
to aid in the analysis of whether compromise and release agreements 
are appropriate in the present day. 

Some things have changed 

As a preliminary matter, it is probably true that certain things have 
changed which cause some aspects of the traditional critique to be 
obsolete. In this regard, manifestly low, below-poverty-level benefit rates 
probably do not leverage most workers into lump sum settlements, just 
so they can survive. The benefit level increases prompted by the nation-
wide reforms of the early 1970s (Burton, 2005; Hunt, 2004), probably 
corrected for that oft-identified problem. 

This is certainly the situation in Pennsylvania. In roughly 10 years of 
reviewing settlements under the Pennsylvania practice, I have not been 
able to identify benefit inadequacy leveraging claimants to compromise 
settlement (Torrey, October 2005). If benefit levels are markedly inad-
equate in a jurisdiction, and/or inappropriately static – the situation 
said to exist in New York – the situation may be otherwise. 

Second, most administrative agencies are not so inept and/or over-
worked in the modern era that oversight and adjudication responsibili-
ties become swamped – causing backlog crises and a high volume of 
leveraged compromise settlements. 

It is nonetheless true that workers’ compensation administrators and 
hearing officers welcome the idea of settlement, especially those with 
release, as they have both the immediate and long-term effect of reduc-
ing caseloads. This, too, has been the Pennsylvania experience. 

Third, flagrant overreaching by claims adjusters is probably a thing 
of the past. The growth of lawyer advertising and representation, the 
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increased professionalism of adjusters, and the simple fact that much 
compensation claims adjusting is done over the phone likely contribute 
to this development. 

It is difficult in the modern era to conceptualize a claimant who is com-
pletely bamboozled by a dishonest and manipulative claims adjuster. 
Aggressive and crafty claims handling practices persist, but the day is 
gone in which the adjuster might tuck the unrepresented worker into 
his car, crutches and all, and take him to the county seat to have some 
friendly judge rubber-stamp a deal.10  

Fourth, in the present day trial lawyers, more than ever, aggressively 
advance third-party lawsuits for workers’ compensation recipients. 
The ability of the employee to settle the workers’ compensation case 
at the same time as he or she settles the third-party action can assist in 
bringing closure to the claim and allow the employee to “get on with 
his life.” Indeed, in an era when the worker has many potential benefits 
and causes of action having their genesis in a work injury, the ability 
to settle the workers’ compensation claim can be of great value to the 
employee, employer, and the system as a whole. 

Enduring concerns

Despite these changed circumstances, I believe that concerns persist in 
a number of areas that were identified by the studies reviewed above. 

10 See Griffin v Coal Operators Cas. Co., 84 So. 2d 481 (LO Ct. Appeals 2d Cir. 
1955). In this memorable case, an illiterate field hand, in the midst of recovering 
from a badly broken leg, was induced in such fashion to settle his case for the 
lump sum of $350.00. It thereafter became apparent that his condition was much 
worse than previously thought – non-union of bone that required a plate – and 
he attempted to set aside the settlement. This attempt was unsuccessful, despite 
the fact that he had been rushed into the settlement so that the original surgeon, 
who was allegedly “hollering for his money,” could be paid. In rejecting the set 
aside attempt the court held claimant to the deal, remarking unhelpfully that “it 
is a matter of common knowledge that all people who cannot read and write are 
not ignorant.”
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Given space limitations in this article, I will treat three of the concerns 
that seem especially enduring. 

Dissipation of lump sums; Shifting of costs 

Celebrated follow-up studies like Morgan and Sobol (1959) are difficult, 
if not impossible, to find. A commonly cited study by the U.S. Railroad 
Retirement Board (1947) also found that lump sum settlements were 
“not generally such as to offer assurance of a stable substitute for the 
loss of wages incurred in… severe and fatal injuries,” but that study 
dates from over a half-century ago. 

Under the Maine Workers’ Compensation Act, notably, the authori-
ties in the modern era are directed to undertake follow-up studies to 
determine if settling workers actually return to work. Such studies have 
not, reportedly, been developed (Torrey, April 2004). 

Mere statistics on how many claimants try to set aside their settlements, 
having run through the money, meanwhile, would hardly tell the story, 
even if such statistics existed. 

First, lawyers are highly averse to filing such set-aside attempts. The few 
commutation set-asides that I have entertained are prosecuted by self-
represented workers who have been abandoned by their lawyers. 

In addition, most workers who engage in such dissipation are too 
embarrassed to admit their failure, and are not heard from again in the 
workers’ compensation system. Instead, those who have authentic con-
tinuing disability likely turn to other social programs for support. Such 
cost-shifting is, in general, a phenomenon that the current administra-
tors of Medicare have identified (Engerrand, 2004; Haines & Begley, 
2000). It is submitted that they are justified in their increasing vigilance 
about costs shifted over from workers’ compensation settlements. 

While empirical evidence of dissipation in contemporary compensation 
programs is hard to point to, evidence nevertheless exists that settle-
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ment recipients often do not act as responsible stewards of their lump 
sums. Thus, an ongoing concern over dissipation is merited. 

Indeed, in the personal injury context, plaintiffs’ lawyers are routinely 
counseled that they must carefully advise their clients with regard to the 
perils of lump sum awards and the preferred nature of structured settle-
ments as an alternative. The common wisdom is that, with a structured 
settlement, “the releasor receives spendthrift protection from dissipa-
tion of the money due to the payee’s bad judgment, bad advice from 
friends and relatives, bad habits, bad company or just plain bad luck…” 
(Risk, 2001). 

One experienced litigator, reflecting on a notorious case in which 
the representatives of a catastrophically injured infant accepted, with 
counsel’s advice, a lump sum instead of periodic payments, noted, 
“Like most lump sum settlements, [the victim’s] cash settlement was 
completely gone within a few short years, and the family (and the tax-
payer) was left to pay tens of millions of dollars in treatment for many 
years.” The family then successfully sued their former lawyers for legal 
malpractice (Gullen, 2003). 

This same writer represents that a “1992 California study found that in 
that state, 90 percent of all personal injury settlements were dissipated 
within five years of the settlement…” (Ibid., p. 28). Another authority 
on structured settlements has added, accurately, “The majority of attor-
neys involved with personal injury cases are aware of at least one horror 
story involving the dissipation of lump sum proceeds” (Huver, 1992). 

Importantly, the concern is not simply over workers who will engage 
in “reckless spending”; take the fateful post-settlement trip to Atlantic 
City; or, like the feckless protagonist in A Raisin in the Sun (played by 
Sidney Poitier), deliver the money to an unreliable friend – soon to 
calamitously abscond with the same – to invest in a liquor store. 

Instead, students of the issue have identified “spending on depreciating 
assets[;] investing in non-productive real estate[;] failure to consider the 
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risks of investments[;] lack of knowledge of interest rate risks[;] lack of 
knowledge of market risks[;] the desire for substantial yields, regardless 
of safety[; and] failure to seek professional advice” as other “risks of 
squandering lump sum settlements” (Ibid., pp. 83-84). 

Anecdote also supports the proposition that dissipation is still a con-
cern. Lawyers have told me that, after Pennsylvania compromise and 
releases are approved, some claimants do indeed squander the money 
and then must turn to other means of public support, such as welfare. 
In a 2005 case, for example, I approved a settlement in which the claim-
ant gave a release for future medical, even though the employer’s evalua-
tion physician had stated that claimant was not at MMI, and definitely 
needed shoulder surgery before he could work again.  

I approved the settlement, but noted editorially in my written decision 
that I did not think it was in the claimant’s best interests.11 His attor-
ney, in private, thereafter approached me, concerned that the client 
– relying on my dictum – might later sue in malpractice. “You know,” 
she admonished me, “they always take the money and blow it.” 

Settlement to avoid the claims process and litigation

It is submitted that the stress of dealing with claims personnel, and 
litigation, is not in many cases good grounds for a settlement that 
materially compromises compensation rights. Morgan and Sobol (1959) 
identified such a phenomenon, memorably quoting a frustrated worker 
with regard to why he settled his case: “I wanted the settlement to get 
away from it, to get peace of mind and not to have to chase downtown, 
and I just wanted to rest.” 

11 Under the Pennsylvania Act, a hearing is required in every proposed settlement 
case, regardless of whether or not the employee is represented. The standard of 
approval, however, is simply whether the claimant understands the full legal sig-
nificance of the proposal, and not whether the arrangement is in the claimant’s 
best interests (Section 449 of the Act, 77 P.S. § 1000.5). 
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Fifty years later, I hear almost weekly the stress of litigation identified as 
grounds for settling. In the four-week period prior to my preparation of 
this article, for example, I approved 11 compromise settlements, review-
ing the proposal with the employee in open hearing, and asking, among 
other things, for the specific reason why each worker wanted to give up 
weekly checks and take a lump sum. In three of these cases the stress 
of dealing with claims personnel or litigation was the primary reason 
identified. I will quote from my written decisions:

Claim of A.L., December 2, 2005 (no litigation pending): 
[C]laimant testified that it would be ‘less of a hassle’ to take the 
lump sum. It would be ‘easier on her, as usually the insurance 
company … would send me checks on time. However, they become 
irregular at certain periods, such as holidays.’  If claimant had a 
lump sum, she would be able to more orderly maintain her af-
fairs. The medical treatment would be between herself and the 
doctor, and no third party like the adjuster down at [the insurance 
company] would need to be involved. 

Claim of K.P., December 2, 2005 (multiple adjustment petitions 
pending): After continuing to insist that she was still worsening 
in condition, and that she believed she could never work again, 
the claimant nevertheless stated, ‘I do not see any purpose in 
prolonging this. I just want this to be over.’ 

Claim of R.B., November 18, 2005 (multiple adjustment petitions 
pending): As to the motive for settlement, the claimant felt that 
the litigation (this writer’s terminology) ‘is stressful – I just want 
to remove the stress.’  

Settlement purely so the carrier can close its books: “Claims Paring” 

The historical commentaries, notably the Somers’ (1954) and Berkowitz 
(1967) analyses, are highly critical of compensation regimes which allow 
settlements simply for the convenience of the insurance company. The 
Somers’ referred to this derisively as “claims paring,” i.e., simply paring 
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off a certain percentage of claims via lump-sum payments and secur-
ing a release, regardless of the bona fides or lack thereof of particular 
cases. Of course, the ultimate abuse was identified by Barton (1971), 
who identified compromise and release as the default method of claims 
adjustment, regardless of the merits of a case. 

All of this was and should now be thought of as corrupting to a system 
that is supposed to measure accurately the costs of work accidents; and 
to compensate workers with wage loss, medical, and vocational rehabili-
tation benefits until they can return to some level of work. 

In the contemporary Pennsylvania system, some level of indiscriminate 
“claims paring” exists. This is very possible under Pennsylvania law as 
no “bona fide” dispute need exist as a prerequisite to settlement ap-
proval.

In my study of the 129 settlements I approved for the 12-month period 
ending June 30, 2005, I found that half had their immediate genesis 
in a litigated case (Torrey, October 2005). The other half, meanwhile, 
were original requests for settlement review, in claims where no litiga-
tion was pending. In the majority of these cases I discerned (after an 
inquiry) that potential litigation by the employer was in the works, or 
threatened, typically after an insurance medical evaluation that held 
the promise of a Labor Market Survey. This would in turn support an 
adjustment petition (reduction of benefits to TPD or complete termina-
tion of liability). 

In other cases, however, the employer had no evidence to support adjust-
ment of benefits. Indeed, in a number of cases the adjuster had cold-
called the claimant to propose a lump-summing of the case and the 
worker agreed, on occasion immediately. This is an example of “claims 
paring” that would have met with the disapproval of the traditional 
commentators. I found approving some of these arrangements to be 
very troublesome. 
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Conclusion

As submitted above, a retrospective analysis of the available findings 
and comments of critics and researchers is helpful in the analysis of 
compromise settlement regimes in the present day. 

It is further submitted that these historical studies should lead the 
thoughtful reader to conclude that some level of paternalism is still 
merited in the present era. Injured workers are still entirely capable of 
dissipating their lump sums and inappropriately shifting the costs of 
their injuries from compensation programs to the taxpayers. Oppressive 
claim practices and litigation, meanwhile, can inappropriately leverage 
claimants with meritorious claims to lump-summing of their cases. In-
surance carriers, finally, may give in to the temptation to propose unfair 
settlements to injured workers. 

Settlement of compensation cases is not, however, without its merits. 
Having been intimately involved in the 10 years of the Pennsylvania 
experience, I certainly join Berkowitz (1967) in his judgment that “[t]he 
receipt of weekly checks may induce a certain languor in the worker 
who otherwise might be moved to seek employment more vigorously….” 

I likewise agree with his additional, complementary, idea that in some 
cases “the worker would be better off if the case [were] behind him 
…. [P]resumably the worker who receives a lump-sum settlement may 
be encouraged to forget his handicap and return to work” (Berkowitz, 
1967, p. 158). 

These sophisticated propositions from nearly 40 years ago ring true in 
the present day. In this regard, the most common motive for settling 
that I hear from workers is simply, “I want to get done with it, and get 
on with my life.” With the right level of scrutiny by a responsible state 
agency, in appropriate cases this reasonable desire should certainly be 
respected. 
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State Statute(s) Regulation(s) Recent Illustrative 
Case

Alabama § 25-5-56 Ala. Admin. Code 
r. 480-5-1-.08 
(Policies & Proce-
dures, Mediation 
of  WC)

Long v Jim Walter Re-
sources, 601 So.2d 1037 
(AL S. Ct. 1992)

Alaska Alaska Stat. § 
23.30.012

8 A.A.C. § 45.160 Olsen Logging Co. v 
Lawson, 856 P.2d 1155 
(AK S. Ct. 1993)

Arizona Permitted via 
Common Law 
(reopening 
permitted)

R20-5-120 Safeway Stores, Inc. v 
Industrial Comm’n, 730 
P.2d 219 (AZ S. Ct. 
1986)

Arkansas A.C.A. § 11-
9-805 

Commission Rule 
19

Vanderpool v Fidelity & 
Guaranty Ins. Co., 939 
S.W.2d 280 (AR S. Ct. 
1997) 

California Labor Code 
§ 5000 thru 
5005; § 5100.6

C.C.R. title 8, 
§§ 10870-10890

Cisneros v WCAB 
(Dancing Star Ranch), 
41 Cal. App.4th 759 
(CA Ct. Appeals 
1995)

Colorado Colo. Rev. 
Stat. 
§ 8-43-204

WC Rule XI-D Indus. Claim Appeals 
Office v Orth, 965 P.2d 
1246 (CO S. Ct. 1998)

APPENDIX I

TABLE I
Jurisdictions Allowing Settlement With Release

(Statutory/Regulatory References, Illustrative Cases) 
- David Torrey, 2006



IAIABC Journal 107

State Statute(s) Regulation(s) Recent Illustrative 
Case

Connecticut Permitted via 
common law 
– no statute.  
See Wallace v 
Lux Clock Co., 
180 A. 466 (S. 
Ct. CT 1935) 

Commission rules 
and protocols de-
fine the settlement 
process  

Schroeder v Triangulum 
Associates, 789 A.2d 
459 (CT S. Ct. 2002) 

Florida Florida Stat-
utes 
§§ 440.20(11), 
(12)

§ 60Q-6.123 Frix v Allstate Ins., 
854 So.2d 258 
(FL Ct. Appeals 2003)

Georgia O.C.G.A. § 
34-9-15

Board Rule 15 Rice v Huff, 472 S.E.2d 
140 (GA Ct. Appeals 
1996)

Hawaii H.R.S. § 386-
78.

None Amantiad v Odum, 977 
P.2d 160 (HI S. Ct. 
1999)

Idaho Idaho Code § 
72-404

Rule XVIII Harmon v Lute’s Constr. 
Co., 732 P.2d 260 (ID 
S. Ct. 1986) 

Illinois 820 ILCS § 
305/9.   

Illinois Regulation 
Parts 7070.10-.40

Segers v Industrial Com-
mission, 732 N.E.2d 
488 (IL S. Ct. 2000)

Indiana § 22-3-2-15 None (Board 
protocols exist on 
website)

Goff  v Wal-Mart Stores, 
Inc., 719 N.E.2d 1260 
(IN Ct. Appeals 1999) 

Iowa § 85.35 876 IAC § 
6.1(85,86) 
et al.

Dillon v City of  Daven-
port, 366 N.W.2d 918 
(IA S. Ct. 1985) 
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State Statute(s) Regulation(s) Recent Illustrative 
Case

Kansas K.S.A. § 44-
531
K.S.A. § 44-
536
(attorney fee 
limit) 

K.A.R. § 51-3-9
K.A.R. § 51-3-16

Peterson v Garvey Eleva-
tors, Inc., 850 P.2d 893 
(KS S. Ct. 1993) 

Kentucky K.R.S. § 
342.265
(reopening 
permitted)1

803 KAR § 
25:010(20)

Coalfield Telephone Co. 
v Thompson et al., 113 
S.W.3d 178 (KY S. Ct. 
2003) 

Louisiana La. R.S. tit. 23 
§ 1271 et seq. 

LAC 40:I.5709 Sedgwick Claims Mgt 
v Cormier, 841 So.2d 
1032 (LO App. 3rd 
Cir. 2003)

Maine 39-A M.R.S. 
§ 352  

Maine WCB Rules, 
Ch. 12

King v Bangor Federal 
Credit Union, 568 A.2d 
507 (ME S. Ct. 1989) 

Maryland § 9-722 COMAR 
§ 14.09.01.19

B. Frank Joy v Isaac, 
636 A.2d 1016 (MD 
Ct. Appeals 1994) 

Massachu-
setts

ALM GL ch. 
152, § 48

Rules of  the Divi-
sion of  Indus. Ac-
cidents (general)

Zucco v Kane et al., 789 
N.E.2d 115 (MA S. 
Ct. 2003) 

Michigan MCLS § 
418.835 et 
seq.

§ 408.39 Allen v Garden 
Orchards, Inc., 471 
N.W.2d 352 (MI S. Ct. 
1991)

Mississippi M.C.A. § 71-
3-29

Procedural Rule 
15 

Bailey Lumber Co. v 
Mason, 401 So.2d 696 
(MS S. Ct. 1981)

Missouri § 287.390 R.S. 
Mo.

8 CSR § 50-2(18) Shockley v Lacelde Elec. 
Cooperative, 825 S.W.2d 
44 (MO Ct. Appeals 
1992)
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State Statute(s) Regulation(s) Recent Illustrative 
Case

Montana § 39-71-741 § 24.29.1204 Wiard v Liberty North-
west Ins. Corp., 79 P.3d 
281 (MT S. Ct. 2003)

Nebraska Nebraska 
Statutes 
§§ 48-136 thru 
48-140

Workers’ Com-
pensation Court 
Rule 47  

Dukes v University of  
Nebraska, 679 N.W.2d 
249 (NE Ct. Appeals 
2004)

New 
Hampshire

RSA § 281-
A:37

Labor § 511.01 Appeal of  Hooker, 694 
A.2d 984 (NH S. Ct. 
1997)

New Jersey § 34:15-20 N.J.A.C. § 12:235-
3.11

Kibble v Weeks Dredging 
& Constr. Co., 735 
A.2d 1142 (NJ S. Ct. 
1999)

New York NY CLS 
Work Comp 
§ 32 

12 NYCRR § 
300.36

Multari v Keenan Oil 
Co., 763 N.Y.S.2d 179 
(NY S. Ct. A.D. 2003)  

North 
Carolina

N.C. Gen. 
Stat. 
§ 97-17; § 97-
90.1 

Rule 502 Roberts v Century 
Contractors, Inc., 592 
S.E.2d 215 (NC Ct. 
Appeals 2004)

North 
Dakota

N.D. Cent. 
Code § 65-
05-25

Ohio ORC § 
4123.65

OAC § 4123-3-34 Jones v Action Coupling 
& Equipment, Inc., 784 
N.E.2d 1172 (OH S. 
Ct. 2003)

Oklahoma 85 Oklahoma 
Stat. tit. 85, 
§ 84

WC Court Rule 28 Baptist Medical Center 
v Transcon Lines, 852 
P.2d 139 (OK S. Ct. 
1993)
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State Statute(s) Regulation(s) Recent Illustrative 
Case

Oregon O.R.S. § 
656.236;
§ 656.289

Or. Admin. Rules
438-009-001 thru
438-009-0035

Simmons v Lane Mass 
Transit Dist., 15 P.3d 
568 (OR Ct. Appeals 
2000) 

Pennsylvania Section 449 
of  the Act, 77 
P.S. § 1000.5

34 Pa. Code § 
131.57

North Penn Sanitation, 
Inc. v WCAB (Dillard) 
850 A.2d 795 
(PA Commw. 2004) 

Rhode 
Island

R.I. General 
Laws § 28-
33-25  

R.I. WCC Rule of  
Practice 2.26

Manzi v State, 687 
A.2d 461 (RI S. Ct. 
1997)

South 
Carolina

S.C. Code § 
42-9-390

S.C. Code Regs. 
67-801 et seq.

Roper Hospital v Clem-
ons et al., 484 S.E.2d 
598 (SC Ct. Appeals 
1997)

South 
Dakota

S.D. Codified 
Laws § 62-7-5

Code § 
47:03:01:07
(note: commuta-
tion)

Sopko v C&R Transfer 
Co., 575 N.W.2d 225 
(SD S. Ct. 1998)   

Tennessee Tenn. Code
§ 50-6-206 
et al.

Rules 
0800-2-1-.11
0800-2-1-.12

Nails v Aetna Ins. Co., 
834 S.W.2d 289 (TN 
S. Ct. 1992)

Utah Utah Code § 
34A-2-420

Wilburn v Interstate 
Elec., 748 P.2d 582 
(UT Ct. Appeals 
1988)

Vermont 21 V.S.A. § 
662(a)

Rules 17.5000,
17.6000

LaBrie v LBJ’s Grocery, 
2002 VT Wrk. Comp. 
LEXIS 33 (2002)

Virginia Va. Code § 
65.2-701

Va. WC Rule 1.7 Damewood v Lanford 
Bros. Co., 509 S.E.2d 
530 (VA Ct. Appeals 
1999) 
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State Statute(s) Regulation(s) Recent Illustrative 
Case

West 
Virginia

W. Va. Code § 
23-5-7

W. Va. Code CSR 
§ 85-12-1 et seq.

Wisconsin Wis. Stat. § 
102.16

WI Admin. Code
DWD 80.03

Schenkoski v L&I 
Review Comm’n, 552 
N.W.2d 120 (WI Ct. 
Appeals 1996)

Longshore 
& Harbor 
Workers’ 
Compensa-
tion Act 

33 U.S.C § 
908(i) 

20 C.F.R. § 
702.241 et seq. 

Oceanic Butler, Inc. v 
Nordahl, 842 F.2d 773 
(5th Cir. 1988)
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State Statute Regulation Illustrative Case

Delaware1 19 Del. C. § 
2358

Superior Ct. Rule 
60
(re: reopening)

Wood v State of  
Delaware, 815 A.2d 
350 (DE S. Ct. 
1996)

Minnesota2 Minn. Stat. 
§ 176.521(3)

Rule 1415.2000 Franke v Fabcon, Inc., 
509 N.W.2d 373 
(MN. S. Ct. 1993)

Nevada3 N.R.S. § 
616C.495; 
§ 616C.580; § 
616C.595 

New Mexico4 N.M. Stat. 
Ann. 
§§ 52-5-9, 12, 
13, 14 

Rule 11.4.4.12(j) In re Paradiso, 82 
P.3d 985 (NM Ct. 
Appeals 2003)

Texas5 Texas Labor 
Code  
§ 408.005; § 
408.128 

28 Texas Admin-
istrative Code § 
55.10 et seq.;
§ 147.9; § 147.10

TWCIF v Simon, 
980 S.W.2d 730 
(TX Ct. Appeals 
1998)

Washington6 Southern v Dept. of  
Labor & Industries, 
236 P.2d 548 (WA 
S. Ct. 1951)

Wyoming7 Wyoming 
Statutes 
§  27-14-403(f)
(cases where 
value is under 
$2500.00)

WSCD Rules, 
Chapter 5, Rule 5

In re Injury to Lea v 
D&S Casing Service, 
Inc., 707 P.2d 754 
(WY S. Ct. 1985)

TABLE II
Jurisdictions Prohibiting (or not allowing for) Settlement With Release

(Statutory/Regulatory References, Illustrative Cases)* 
- David Torrey, 2006

*See next page for Table II Notes



IAIABC Journal 113

Table II Notes:

1 Commutation is allowed; complete discharge of employer was abol-
ished in 1955. 
2 Minnesota is a leader in the realm of mediation and settlement; true 
compromise with an enforceable release is restricted given broad reopening 
rights enjoyed by claimants. 
3 Commutation is allowed, as is a “buy out” of vocational rehabilitation 
rights, otherwise “the insurer shall not make or allow any lump sum 
settlements.” According to a 1998 U.S. Department of Labor analy-
sis, “Compromise and release agreements are allowed depending on 
whether [the] case is accepted… Statute indicates that devices modifying 
liability are void, but if claim is accepted, stipulated statements releas-
ing insurers/employers are allowed[.] … [These must be] approved by 
the Appeals Officer” (U.S. Dept. of Labor, State Workers’ Compensation 
Administration Profiles, October, 1998).      
4 Settlements with release flourished before 1991; at that time, settle-
ments were greatly restricted. Currently (2005), employers and carriers 
reportedly try to evade these restrictions. 
5 Settlements with release were once very common, but were abolished 
starting in 1991. Settlements are now very restricted.   
6 Prior to the landmark Southern case (1951), parties settled. This prac-
tice was prohibited by the state supreme court, which found no provi-
sion in the Washington Act to allow for settlement with release.  
7 Nevertheless, according to the Wyoming authorities, “without specific 
statutory authority, we will, from time to time, do full and final settle-
ments upon the approval of all parties.”   
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Executive Summary

With workers’ compensation medical payments rising rapidly in many 
states (Telles, Wang, & Tanabe, 2004), policymakers have intensified 
their efforts to modify state laws to try to reduce those costs, while 
avoiding actions that might impair the outcomes experienced by 
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injured workers. One of the actions often debated is giving employers 
more influence or direct control over the selection of providers.

The healthcare provider plays many critical roles in the outcome of a 
workers’ compensation case. Those roles can include giving information 
that bears directly on most aspects of a claim for medical and indemnity 
benefits; diagnosing the condition and assessing its cause, which can af-
fect the compensability of the claim; prescribing and providing a course 
of treatment and disability management practices, which can influence 
whether the worker returns to work and how quickly; assessing whether 
the worker’s condition has reached maximum medical improvement, 
whether the worker is left with a permanent impairment or disability, 
and the extent of the impairment; and judging whether a preexisting 
condition contributed to the degree of impairment. From the perspec-
tive of either the employer or the worker, any of these decisions by the 
healthcare provider can be sufficiently important to warrant being able 
to control the selection decision. Thus, the selection of that provider is 
an important matter for all parties of interest.

Workers and their advocates have argued that the choice of the treat-
ing doctor or provider should be left to the worker. At a minimum, 
they argue that workers should be treated by those whom they trust 
and whose interests align with the workers’ — interests that encourage 
prompt return to work, but only as medically indicated, and to the 
fullest restoration possible of physical capacity (Ellenberger, 1992). 
In contrast, employer advocates believe the choice of provider should 
be made by the employer, arguing that employer choice ensures that 
incentives exist for keeping the costs of care reasonable and appropriate 
(Morrison, 1990), employer choice helps avoid excessive services and 
treatments, and providers familiar with the employer’s workplace can 
use that knowledge to expedite return to work (National Federation of 
Independent Business Research Foundation and National Foundation 
for Unemployment Compensation and Workers’ Compensation, n.d.).

From the late 1980s to the early 1990s — a period of rising costs — a 
number of states modified “employee choice” laws to require that work-
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ers select providers from within approved networks of providers created 
by employers. The important role of provider choice in workers’ com-
pensation public policy debates was highlighted recently by the passage 
of Senate Bill (SB) 899 in California. Until recently, California employ-
ers had the right to select the initial provider, unless the employee had 
predesignated a provider; but after 30 days, the worker had the right 
to change to a medical provider of his or her own choice. However, SB 
899 changed the rules regarding provider choice.1 In particular, employ-
ers are now allowed to establish networks composed of occupational 
and nonoccupational physicians, and the legislation grants to the 
employer (or the insurer) the sole right to decide which medical provid-
ers are in the network. Further, the worker’s right to choose a physician 
after 30 days no longer applies if a network is established that complies 
with the law, unless the worker has predesignated a physician under 
particular conditions. As long as employers establish networks, which 
many are expected to do, California workers will have less flexibility to 
choose their providers — especially new providers.

Objectives of This Study

The purpose of this study is to determine if measurable costs and out-
comes in workers’ compensation cases are affected by who selects the 
healthcare provider. The costs and outcomes we study include medical 
and indemnity costs, the duration of time out of work, the likelihood 
that the worker had a sustainable return to work, the worker’s percep-
tion of the degree of recovery from the work injury, and the worker’s 
overall satisfaction with the healthcare received.

This study has at least four important advantages over the few previous 
studies that have attempted to answer these questions. First, it utilizes 
data taken from employee interviews conducted in 2002 and 2003 in 

1 This was one of many reforms, some of which were included in legislation 
passed the previous year (SB 228), addressing the rapid escalation in workers’ 
compensation costs in California that began in 1999 (Neumark, 2005).



IAIABC Journal118

four states: California, Texas, Massachusetts, and Pennsylvania. Work-
ers were asked to identify who selected their healthcare providers. In 
contrast, the previous studies classify provider choice based on state 
statutory provisions, despite the fact that the statutory provisions are 
imperfectly related to actual choice of provider exercised by a worker. 
Second, we focus on the primary provider of medical care, who is often 
different from the initial provider playing a subsidiary role. Third, we 
link the data from the interviews to claims data supplied by the claims 
payors, providing information on factors that include medical and 
indemnity costs, medical treatments, and employer attributes, among 
others. A more complete picture of the claim from the vantage point 
of both the worker and the employer should help to better establish 
the consequences of provider choice. Fourth, the existing studies are 
limited to estimating the effects of provider choice on costs, whereas we 
look at a wider set of outcomes of concern to policymakers and stake-
holders. Finally, the interview data also indicate whether the primary 
provider had previously treated the worker for an unrelated condition. 

As noted earlier, recent legislation in California recognized the distinc-
tion between employee choice of a prior provider and a new provider. 
Thus, our findings with regard to the consequences of employee choice 
of prior providers, employee choice of new providers, and employer 
choice are especially salient to assessing the likely consequences of 
this very important component of workers’ compensation reforms in 
California. Those reforms are just beginning to be implemented and 
will likely be questioned and reexamined as the state implements the 
reforms enacted to deal with the workers’ compensation crisis that 
emerged in California at the beginning of this decade.

Summary of Results

These are among the most important findings of this study:

Comparing cases in which the worker selected the primary 
provider with otherwise similar cases in which the employer 

•
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selected the provider, we found that costs were generally higher 
and return-to-work outcomes poorer when the worker selected 
the provider. Workers reported higher rates of satisfaction with 
overall care but similar perceived recovery of physical health.
Compared with cases in which the employer selected the 
provider, cases in which the worker selected a provider who 
had treated the worker previously for an unrelated condition 
(prior provider) may have had higher costs, but the evidence 
was weak. Worker outcomes did not appear to be very different 
between cases with employee-selected prior providers and those 
with employer-selected providers, except that satisfaction with 
overall care was higher when the worker saw a prior provider.
Compared with cases in which the employer selected the pro-
vider, cases in which the worker selected a provider who had 
not treated him or her previously (new provider) had much 
higher costs and poorer return-to-work outcomes, generally no 
differences in physical recovery, and higher levels of satisfac-
tion with overall care.
Comparing cases in which the employee selected a prior pro-
vider with similar cases in which the employee chose a new pro-
vider, we found that the worker treated by a new provider was 
less likely to return to work, returned to work more slowly if he 
or she did return, had lower levels of satisfaction with overall 
care, and experienced no better physical recovery. Medical costs 
were similar in both cases, but indemnity costs per claim were 
higher for a worker treated by a new provider, although this 
evidence was not as strong statistically as the other results.

These primary findings come from the combined four-state sample, 
because the combined data lead to a larger sample and more precise 
estimates than do the data from the individual states. However, we also 
examine results from individual states, even though they are less precise 
and the statistical tests are less powerful. The following are among the 
findings from the state-by-state analyses:

•

•

•
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In the two states with higher-than-typical medical payments, 
California and Texas, comparing cases in which the worker 
selected the primary provider with otherwise similar cases in 
which the employer selected the provider, we found that costs 
were generally higher and return-to-work outcomes poorer 
when workers selected their providers, although workers re-
ported higher rates of satisfaction with overall care and similar 
perceived recovery of physical health.
The findings for the combined four-state sample previously 
described — comparing employee-selected prior providers, new 
providers, and employer-selected providers — were especially 
strong for California and Texas, although in Texas, both cases 
with employee-selected prior providers and those with new 
providers had higher costs than cases with employer-selected 
providers.

Implications for Public Policy

How do these results inform public policy debates regarding choice 
of provider in workers’ compensation? We found some evidence to 
support both those who advocate for employee choice and those who 
advocate for employer choice. As described here, however, based on our 
findings, it appears possible to improve the design of provider choice 
laws to lower costs and improve return-to-work outcomes without ad-
versely affecting physical recovery from workplace injuries.

First, we found that when the worker chose the provider, costs were 
higher, recovery of health outcomes was not better, and return-to-
work outcomes were often worse than when the employer selected the 
provider. This finding suggests that employers, on average, may be well 
positioned to select good-quality, lower-cost providers — or at least better 
positioned than many workers. The finding also suggests that employ-
ers, in practice, are not generally selecting inferior-quality providers; 
although there may be exceptions, they do not appear to be frequent 
enough to affect the overall results.

•

•



IAIABC Journal 121

Second, we found that when workers select new providers — those they 
had not been treated by previously — costs were higher and return-to-
work outcomes were poorer. This evidence suggests that state laws that 
grant employers greater influence over the choice of provider should 
lead to lower costs and better return-to-work outcomes than laws that 
allow workers to select providers whom they have not seen previously.

Third, we found that when workers selected providers with whom they 
had a preexisting clinical relationship, the costs and most outcomes 
were not dramatically different than when the employer selected the 
provider.

However, when workers selected providers — either prior or new — they 
expressed higher levels of satisfaction with care. We are not surprised 
by this finding regarding workers choosing prior providers, because a 
key issue is the likelihood that a worker will be seen by a provider who 
has the appropriate training and skills, is trusted by the worker, and 
delivers appropriate care. More surprising, though, is that workers also 
expressed greater satisfaction when they selected new providers (relative 
to employers choosing). We explored whether this greater satisfaction 
appeared to be related to dimensions of physical recovery not cap-
tured in our data or assistance in remaining out of work beyond the 
necessary time following an injury, but we were able to rule out such 
explanations. There may, however, be alternative explanations related 
to empowerment, trust, or the process of care that leaves workers more 
satisfied with their new-provider choices, even though costs and return-
to-work outcomes appear to be worse and physical recovery no better.

The results for California paralleled those for the larger sample in 
providing some evidence suggesting that the costs were higher and 
return-to-work outcomes were worse when workers selected providers 
with whom they had no prior relationship. This suggests that the recent 
legislative changes in California — which significantly expanded the 
limits on worker choice of provider but retain an exception where there 
is a preexisting provider relationship — may have struck an appropriate 
balance. The predesignation exception to the worker’s choice of pro-
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vider among an employer-designated network of providers bears some 
resemblance to the prior-provider category that we analyze. However, 
this prior-provider category is broader than the California requirements 
for predesignation — for example, the prior provider has to be the 
personal physician of the worker under a nonoccupational group health 
insurance plan offered by the employer. Thus, the results are potentially 
quite informative about the likely effects of the changes in provider 
choice recently enacted in California, but they do not provide a direct 
test of the impact of the reforms. Such a direct test will not be possible 
until some time after the reforms are implemented, probably at least a 
couple of years from now.

*

To obtain a full copy of “The Impact of Provider Choice on Workers’ Compen-
sation Costs and Outcomes” (WC-05-1�, November 2005) contact the Workers 
Compensation Research Institute at 617-661-927� or see their Web site at 
http://www.wcrinet.org



 WorkSafe Saskatchewan: 
A Study in Creating a 

Workplace Injury 
Prevention Success Story

Peter Federko*

* Peter Federko, Chief Executive Officer, Saskatchewan Workers’ Compensa-
tion Board, Regina, SK, Canada. Email: pfederko@wcbsask.com

The Context

The Saskatchewan Workers’ Compensation Board (WCB) is an agency 
of the provincial government that administers the province’s legislation 
for compulsory workers’ compensation. That mandate, however, does 
not include responsibility for occupational health and safety matters 
nor for workplace injury prevention in its most generic form. Occu-
pational health and safety regulation and inspection, and supporting 
prevention programming, are the responsibility of a provincial govern-
ment department: Saskatchewan Labour.
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The operating environment at the opening of the new millennium 
was difficult, at best. The Saskatchewan WCB was not immune to the 
impact of the stock market’s downward spiral on its investment income. 
At the same time, workers were being hurt on the job at a higher and 
higher rate, causing claims costs to escalate. This confluence of events 
(popularly referred to as “a perfect storm”) was reflected in two years 
of operating deficits, and depletion of reserves intended to ensure 
adequate funding of future liabilities while preventing rate shock from 
exceptionally large premium hikes. However, the resulting premium in-
creases necessitated by the situation still coloured employer perception 
of the WCB’s ability to manage, and organized labour was losing faith 
in the WCB’s commitment to injured workers.

Escalating injury rate spurs call to action

In 2002, Saskatchewan’s workplace injury rate stood at 4.95 for every 
100 workers – the second-highest among Canada’s 10 provinces, and 
the highest rate Saskatchewan had seen in 20 years. Today, the provin-
cial injury rate is 4.25 for every 100 workers, a drop of 14.1 percent in 
just three years. (See Figure 1, Saskatchewan Injury Rate.)

The success of this story is not simply in the fact that the numbers 
fell. It is contained in an expansive strategy underpinned by an honest 
assessment of the strength of internal and external support, the will to 
make injury prevention a corporate priority, and the courage to with-
stand pressure to move off course.

Since claims costs are driven by the number and length of claims, it 
is not a stretch to recognize that reducing injuries will reduce costs. 
Although the problem is easily identified, finding the solution can be 
exceedingly challenging, particularly when the organization’s mandate 
does not involve matters related to workplace injury prevention.

WorkSafe Saskatchewan is a remarkable success story. In only four 
years, it has made an impact on the province’s injury rate, and on 
public awareness of workplace injuries as a serious problem. Each of the 
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program’s unique components fit together into a single unit under one 
visible brand with the sole intent of preventing on-the-job injuries. Its 
rallying cry – “Workplace safety is everyone’s responsibility” – has gal-
vanized the WorkSafe Saskatchewan partners, as well as employers and 
organized labour behind the message, in their determination to reduce 
the economic and personal consequences of workplace injuries.

Development and delivery of the WorkSafe Saskatchewan program was 
not without its challenges. Keys to success were sometimes determined, 
sometimes discovered: a strategic focus, a multi-faceted approach involv-
ing all stakeholders, an awareness strategy embedded in solid marketing 
theory, and the courage to listen to what the research is saying.

The Strategy

As early as 1995, the WCB recognized that it must somehow become in-
volved in the business of injury prevention. Saskatchewan Labour’s own 
stretched resources were focused primarily on development and enforce-
ment of health and safety regulations. At the same time, the common 
intuition held by others in Saskatchewan safety circles told them that 
regulation and enforcement alone would not reduce on-the-job injuries. 
What was needed was a provincial workplace injury strategy. This strat-
egy would be facilitated and managed by those agencies that had already 
staked their claim in safety, but to make it practical, it would also need 
to involve on-the-ground participation by Saskatchewan workers and 
employers. The strategy would deliver on three major components: edu-
cation, promotion, and social marketing. Most importantly, the strategy 
would take on the challenge of coordinating the many, many disparate 
directions the province’s safety programming was taking, as a way to 
maximize impact and to clarify ownership.

Growing an idea whose time had come

Early on, a small roundtable of representatives from the WCB, Sas-
katchewan Labour, and the province’s nine employer safety associations 
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put forward the germ of an idea to create an entity that would coordi-
nate and oversee the operations of the many smaller groups and orga-
nizations who had taken on a piece of the province’s workplace safety 
pie as their own turf. It was their belief that this umbrella organization 
comprised of partners with the same interests would unify the divided 
directions workplace safety programming was taking, crossing public 
and private sector boundaries.

This became the opportunity for the WCB to make its entrée into the 
prevention piece as a partner with other like-minded organizations. 
Funding for this enterprise would be through the WCB and Saskatch-
ewan Labour. 

In the spring of 2001, program architects were drawn from the Occupa-
tional Health and Safety Division of Saskatchewan Labour, and from 
management at the Saskatchewan WCB to form the WorkSafe Sas-
katchewan steering committee. Because the program needed to spark 
interest from many quarters – public and private sector partners, labour 
and employer organizations, and the public at large – their first task 
was to create an identity that spoke to the program’s intent. A series of 
branding exercises and creative meetings led to a brand that gave the 
program shape and form: WorkSafe Saskatchewan.1 Nearly a year later, 
in February 2002, WorkSafe Saskatchewan was unveiled to stakeholders 
and to the public in an official launch. At the same time, the WorkSafe 
Saskatchewan Web site (www.worksafe.ca) went live, providing visitors 
with links to hundreds of workplace safety and prevention resources. 

Embedding strategic success as part of the corporate plan

According to the mission statement created by its steering committee, 
WorkSafe Saskatchewan would “Foster workplace partnerships commit-

1 The “WorkSafe” part of the brand was originated by the British Columbia 
Workers’ Compensation Board, who gave Saskatchewan permission to apply it 
locally. The Alberta WCB also uses “WorkSafe” to identify its injury prevention 
programming.
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ted to preventing the causes and reducing the impacts of occupational 
illness and injury.”2

At the same time, the WCB was using its strategic planning process to 
build its Prevention, Safety, and Return-to-Work Unit whose mandate 
was to provide education, training, and advocacy for safe workplaces 
and for effective return-to-work programs. Educational sessions around 
the what’s, how’s, and why’s were offered to workers and employers 
across Saskatchewan at no charge. 

Deliberations over WorkSafe Saskatchewan’s mandate and strategy 
continued. The crux of the issues under debate was thus: What should 
WorkSafe Saskatchewan do, and who should be invited to help do it?  
Committee members were fractured in their view of how to proceed to 
the next step. On the one hand, some members believed the program 
should start and be kept inside the workplace stakeholder tent, with its 
direction guided by the will of organizations supporting the province’s 
labour movement. Others believed the solution lay in opening the issue 
of workplace injury prevention to the public and letting demand for a 
response to this newly-named social issue win the day. 

Troubled times require immediate response

The aftermath of 9/11 and its resulting impact on the worldwide 
investment market put a halt to the debate and called for urgent action. 
Lackluster investment returns in 2002 and 2003 saw balances in the 
WCB’s Injury Fund and other reserves drawn down to levels below 
Board policy for determining funded status. During that same period, 
employers were asked to pay two years of premium increases totaling 22 
percent, and begrudgingly accepted an additional charge on their pre-
mium rate for the next 15 years to rebuild the Injury Fund. It should be 
noted that despite this dire financial circumstance, the Saskatchewan 
WCB did not attempt to reduce or in any way change benefits paid 
for injured workers – a point of credibility with the province’s labour 

2 WorkSafe Saskatchewan Strategic Plan, November 2002.
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movement that was later used to help leverage support for WorkSafe 
Saskatchewan. In fact, a legislative change directed the WCB to fund 
enhancements to worker benefits at the same time revenues were fall-
ing. 

With confidence waning, decisive action was necessary. The key lay in 
the WCB informing stakeholders and the public about a problem, and 
in positioning WorkSafe Saskatchewan as both the bearer of the bad 
news and the proponent of the solution. What it all boiled down to in 
these first steps was making injury prevention the priority.

An ambitious objective put to the test

The WCB reinforced its commitment to injury prevention by modify-
ing its vision/mission statement to declare: “The Saskatchewan Work-
ers’ Compensation Board’s mission and sole purpose is to serve injured 
workers and their employers. Our vision is to excel in the development 
and delivery of workers’ compensation and injury prevention programs 
and services.”3 

Out of that mission statement came the next step: setting the objective 
to reduce the injury rate by 20 percent over the next five years. 

That objective – at the time considered ambitious – would translate 
into compensation dollars saved and injured workers’ emotional costs 
spared. The organization calculated the cost savings of a reduction in 
the injury rate from 4.9 per 100 workers in 2002 to 4 for every 100 
workers at the close of 2007, thus:

The cost of 100 time loss injuries roughly totals $1 million in 
compensation costs.
A $1 million reduction in these costs means one cent could 
come off premium rates.

3 Saskatchewan Workers’ Compensation Board Strategic Plan, 2003–2005.

•

•
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Indirect costs to the Saskatchewan business sector and the 
province’s workforce (such as lost productivity and lost op-
portunities) equal approximately four times the costs directly 
attributable to compensation costs.

These statistics highlighted the economic costs of workplace injuries 
and the potential savings associated with a reduction in time loss inju-
ries.

Getting the players onside 

Yet the skeptics remained. Organized labour argued that a call for work-
place injury prevention would incite employers to suppress reports of 
injury claims. Because the half a million dollars earmarked for the first 
year of the public information campaign was being covered by WCB 
revenues, business questioned its costs, citing the WCB’s stewardship of 
employer dollars.

The trade off came in convincing both of these critical stakeholder 
groups that WorkSafe Saskatchewan would bring something worthwhile 
to their respective tables. In the case of the province’s Federation of La-
bour, that meant WorkSafe Saskatchewan’s financial and philosophical 
support for complimentary programs run by the organization; specifi-
cally, one that prepares young people for their first jobs. For business 
representatives, that meant finding better ways for the WCB to reward 
employers whose claims records showed they were already committed 
to safety in their workplaces. Still, both interests approached WorkSafe 
Saskatchewan with caution, waiting to see just how the program would 
perform before they provided their wholesale endorsement. 

Workplace safety the new social issue

The judgment that workplace injuries should be elevated to a social 
issue came early on. Like drinking and driving or smoking, workplace 
injuries needed to be seen as a threat to the public good. That would be 
the motivator to spur action and to call for mobilization of resources. If 

•
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people in general could be convinced that they should not tolerate inju-
ries on the job, and that they could influence outcomes both personally 
and at a global level, WorkSafe Saskatchewan’s task would be made all 
that much easier. 

The social marketing concepts adopted for WorkSafe Saskatchewan’s 
public information campaign intentionally lifted workplace safety and 
injury prevention to the level of an emerging social issue. This direc-
tion became important later on, as others attempted to influence the 
creative approach with their own notions on how to portray prevention 
of workplace injuries.

Although determined more by intuition than by scanning the latest 
theories on social marketing, interestingly, it was later found that the 
campaign’s direction followed an inventory of social marketing prin-
ciples. These are the same as those determined by Charles B. Weinberg, 
SMEV Presidents Professor in Marketing, President and Chair of the 
Marketing Division of the Sauder School of Business at Canada’s Uni-
versity of British Columbia. (See Table I, below.) 

TABLE I
Steps to Social Marketing*

Set out the problem.
Define a solution.
Tell the audience how they can be part of the solution.
Use a variety of vehicles (including advertising, market-
ing, on-the-ground programming, education and train-
ing) to deliver the message. 

*Adapted from the presentation, “Successful Social Change 
through Marketing: What Works and Why,” by Charles B. 
Weinberg to the Association of Workers’ Compensation 
Boards of Canada, Vancouver, BC, 2005.

1.
2.
3.
4.
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The making of the marketing program

The anchors for the campaign were two-fold. First, stakeholders in the 
workplace together shared their stories in newspaper and radio com-
mercials about how a commitment to injury prevention has created a 
better work environment, reduced costs, and reduced the consequences 
of on-the-job injuries for the enterprise’s workers and their families.

The second foundation was creation of a two-dimensional animated 
stick-figure character to demonstrate the right way to be safe at work, at 
the same time delivering the message that “safety is everyone’s respon-
sibility.” This character, internally known as “Bob” was adapted from 
the international symbol for a person, similar to that on airport or 
direction signs. Why Bob? As well as representing “every worker,” the 
animated character can be drawn in positions that illustrate the safety 
message inexpensively and easily. In one take, Bob can demonstrate safe 
lifting technique, and doesn’t risk back injury while doing so!

The first year of the campaign was conceived to build awareness of the 
WorkSafe Saskatchewan brand name, and the fact that it was a joint 
initiative of the Saskatchewan Workers’ Compensation Board and Sas-
katchewan Labour. As Bob the worker moved and manipulated objects 
containing the WorkSafe Saskatchewan logo in television commercials, 
on billboards and on bus boards, he was delivering on social market-
ing principles (problem/personal responsibility/solution). At the same 
time, the Saskatchewan WCB’s own market research was showing that 
public recognition of workplace injuries as a social issue was increasing, 
while building prominence for WorkSafe Saskatchewan and its spon-
sors as the messengers of the solution. (See Figure 2, Public Responsive-
ness to WorkSafe Saskatchewan Information Campaign.)
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The overarching message that audiences took away from the campaign 
was of no less importance, particularly in light of stakeholder support. 
Extensive focus group testing before the campaign launch indicated 
that viewers saw the campaign theme as “Workplace safety is everyone’s 
responsibility.” That perception was critical to, on the one hand, orga-
nized labour, whose criticism is that workers are blamed for on-the-job 
injuries; and on the other hand, to employers, whose efforts at creating 
safer workplaces need equal commitment from the shop floor to make 
it work. 

The Results

Market research after each flight of the campaign told the committee 
that the concept may not have been pretty – but it was smart. Even the 
market research company measuring the results through telephone sur-
veys of campaign awareness and brand name recognition was amazed. 
Not only were respondents reporting that they recognized the WorkSafe 
Saskatchewan name, and that they got the message about shared respon-
sibility, they also said they were changing their habits at work to follow 
the instructions they saw. (TV and billboard advertising demonstrated 
safe lifting, using proper equipment, the value of stretch breaks, fall 
protection, and safe driving habits.)

Market research shows WorkSafe does its job

An excerpt from the market research report for fall, 2004, which was 
recreated in the WCB’s stakeholder report on that year’s operational 
activities, said: 

Nearly half of Saskatchewan people have heard about safety cam-
paigns conducted by the WCB and even more (58%) are familiar 
with the WorkSafe Saskatchewan brand. A substantial majority 
(64%) attributes a positive influence from the WCB ads on their 
thinking about safety. Further, public support for the WCB’s in-
vestment in safety campaigns is exceptionally high – 87% support 
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continuing investment. Additionally, nearly a third (32%) report 
they have changed workplace behaviour because of WorkSafe 
Saskatchewan. A very large portion (56%) report specific changes 
in workplace safety practices or programs.4, 5  

On a national basis, well-known pollster Ipsos Reid was commissioned 
by WorkSafe BC and the Association of Workers’ Compensation 
Boards of Canada (AWCBC) to measure public attitude toward ac-
cidents caused by workplace injuries against attitudes toward accidents 
caused by drunk driving. According to the survey, an overwhelming 
90 percent of Saskatchewan/Manitoba respondents agreed that public 
awareness programs made them think about the risks of accidents and 
injuries in the workplace, compared to 85 percent for drinking and 
driving awareness.6, 7

Even more significant was that this result was achieved with a campaign 
that had only run for approximately three years. WorkSafe Saskatche-
wan officials were startled to find that a canvass of organizations footing 
other kinds of social marketing campaigns like drinking and driving, 
seat belt use, or anti-tobacco programs, reported results only after 10, 
15, or 20 years of behavior change messaging.

The best news of all coming out of the Ipsos Reid study? Saskatchewan/
Manitoba respondents led the country in their belief that injury preven-
tion campaigns caused them to think about on-the-job risks. 

4 Saskatchewan Workers’ Compensation Board Report to Stakeholders, 2004.

5 Results from the November 2005 post-flight market research study are illus-
trated in Figures 2 and 3.

6 Ipsos Reid, “Benchmarking Public Attitudes Towards Work-related Accidents/
Injuries against those caused by Drinking and Driving,” commissioned by AW-
CBC and WorkSafe BC for the 2005 AWCBC Public Forum.

7 Because of the demographic similarities of these two provinces, Saskatchewan 
and Manitoba are often grouped together in analysis of national polling results.
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Sticking to convictions, and what the surveys say

It was those kinds of results that helped WorkSafe Saskatchewan’s 
decision makers stay the course with the program they had started 
building. While other jurisdictions were delivering advertising and pro-
motional campaigns that were either graphic or sentimental, WorkSafe 
Saskatchewan was standing by its success in changing people’s minds. 
Enthusiastic viewers of the latest blood and gore or tearjerker workplace 
injury prevention television commercials urged WorkSafe members 
to be more hard-hitting. Yet, blood and heartbreak weren’t getting the 
results that Bob and his simple tips for safety on the job were achiev-
ing. And that fact remained: Saskatchewan’s workplace injury rate was 
starting to go down. The WCB stuck to its guns and to its little guy in 
the yellow hard hat. Year after year, after-campaign follow-up market 
research showed increased awareness, increased personal action by the 
advertising’s audiences, and most importantly, increased public support 
for the WCB to continue to advertise and promote workplace safety. 
(See Figure 3, Public Support for the WCB’s Continued Investment in 
Safety Promotion.) 

Could this social marketing campaign have sustained results as a stand-
alone product? Maybe. But the WCB’s ability to crack the injury rate 
with WorkSafe Saskatchewan was strengthened by other activities that 
were being delivered at the grassroots level.

The Supporting Programs

Spokespeople for Saskatchewan employers shared their belief that the 
WCB’s existing program for rewarding employers with positive claims 
experience and penalizing those whose claims experience was poor 
needed to be fairer. At the same time, it needed to provide greater 
incentive for employers to set up injury prevention and safety programs 
in their own workplaces.
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Discounts and surcharges based on claims experience

Employer consultations and the deliberations of a stakeholder com-
mittee comprised of business, labour, and WCB representatives led to 
introducing the WCB’s new Experience Rating Program to coincide 
with its rate setting activities for 2005 premiums. New program criteria 
now take into account such factors as business size and whether it’s a 
new enterprise when determining eligibility for premium discounts or 
surcharges. The program is new, so the working committee continues 
its fine-tuning to ensure employers’ individual efforts toward injury 
prevention are fairly rewarded.

Top 10 program geared to improving surcharged employer experience

Those employers whose claims experience warrants surcharges are of-
fered help through WorkSafe Saskatchewan’s efforts. The WCB main-
tains a Top 10 list of employers paying the highest surcharge amounts 
– usually large enterprises, with a history of many years of consecutive 
poor claims experience. These employers are helped to develop or 
improve safety programs to decrease injury rates and reduce the severity 
and duration of time loss claims that do occur. Since these partnerships 
started, the Top 10’s collective injury rate has dropped by 15 percent 
– an improvement substantial enough to influence the overall provin-
cial injury rate. Just as important, these individual interventions by 
WorkSafe Saskatchewan are paying off in convincing large employers to 
jump on the injury prevention bandwagon.

Research projects measure success of prevention interventions 

WorkSafe Saskatchewan continues to seek opportunities to partner 
with employers and other like-minded organizations in battling the 
costs and consequences of workplace injuries. Right now, WorkSafe 
Saskatchewan is working with the provincial health department and a 
local nursing home to run a pilot research project aimed at measuring 
the effectiveness of proper lifting technique in preventing back injuries. 
If the pilot is successful, the same program will be introduced to similar 
healthcare facilities across the province.
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Forging partnerships in the larger injury prevention community

Moving from its focus on workplace injury prevention to preventing 
injuries of all kinds as a way to maintain workplace productivity, Work-
Safe Saskatchewan has become a founding partner in Safe Saskatche-
wan. This latter organization seeks to reduce the staggering $1 billion a 
year cost to the province’s economy from injuries occurring at home, at 
work, at play, on the farm, and behind the wheel. Safe Saskatchewan’s 
philosophy is that unintentional injuries are preventable, and, similar 
to WorkSafe Saskatchewan, uses the social marketing model to deliver 
its messages.

With WorkSafe Saskatchewan focused on injuries in the workplace, 
and Safe Saskatchewan attending to injuries outside the workplace, 
the WCB is working toward helping Saskatchewan people change 
their minds about the acceptability of injuries of any kind. It is the 
determination of all the partners in these organizations to have injuries 
thought of as predictable, preventable events – not as accidents.

The challenge will be in whether these strategies can maintain the 
record of success with the same tools that are creating such remarkable 
results today. 

The Lessons Learned

Along its path to success, the administrators of WorkSafe Saskatchewan 
learned some notable lessons. Whether these can be used as a formula 
for similar results by other jurisdictions is up for debate. That being 
said, the following list could simply be framed as tips from an organiza-
tion that’s “been there”:

Embed your vision for change into a well-articulated objective. 
Better yet, anchor it in new wording for your corporate vision 
statement. 

1.
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Translate your strategy into simple and clear economic out-
comes, but don’t forget the human element.
Don’t go it alone. Workplace injury prevention is a massive 
undertaking that can’t be done by just one organization or 
enterprise. 
It’s all about relationships. Make stakeholders the advocate, 
and you be their partner. That means knowing who’s for you 
and who’s against you. Do what it takes to win them over.
Look outside your obvious stakeholder group for good fits 
for your mandate. Find partners from every walk of life, from 
every sector. 
Be prepared to put your money where your mouth is. Dollars 
allocated to prevention programming don’t need to break the 
bank, but they do need to be meaningful.
Don’t rely on doing just one or two things to move you toward 
your objective. Combine your efforts and put them under the 
same umbrella.
Resist the temptation to do what everyone else is doing.
Base your marketing efforts on sound principles. With social 
marketing’s emphasis on influencing social behaviours, it’s an 
ideal fit for compensation administrators operating in both a 
public policy and competitive market environment.
Be patient. Changing attitudes and beliefs about personal 
behaviour doesn’t happen overnight. 
Measure your results. Measure your results. Measure your 
results.

Examples of the Saskatchewan WCB’s WorkSafe Saskatchewan public 
information campaign are available on the WCB’s Web site (www.wcb-
sask.com), on the WorkSafe Saskatchewan Web site (www.worksafesask.
ca), or by e-mailing internet_prc@wcbsask.com.

2.

3.

4.

5.

6.

7.

8.
9.

10.

11.



Introduction

This paper, a product of the IAIABC Information Resources and 
Performance Measures Committee, suggests a framework for work-
ers’ compensation performance measures that can be used for inter-
jurisdictional comparisons and/or year-to-year comparisons within a 
jurisdiction. The paper proceeds by reviewing the history of workers’ 
compensation, its current manifestations, and some current examples 
of workers’ compensation performance measurement. Then the basic 
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underpinnings of workers’ compensation are reviewed to establish the 
goals and objectives of the system. Finally, drawing on this information, 
a framework for measurement is suggested, along with some possible 
measures. The metrics suggested are intended only to provide a general 
idea of measures under specific headings and are not comprehensive or 
refined. The committee hopes to turn itself to the task of recommend-
ing specific measures for interjurisdictional comparisons soon, with the 
help of other IAIABC committees. 

Motivation

Performance measurement is essential to the effective management and 
control of the workers’ compensation system. Standard approaches to 
measurement provide legislators and decision makers with the tools 
needed to create and evaluate public policy. Over time, a standard set 
of performance measures within a jurisdiction can provide objective 
evidence of improvement and signal the early warning signs of laws or 
policies in need of attention. On a broader scale, standard measures 
across many jurisdictions can highlight potential best practices and 
provide the starting point for research and analysis.

Developing and using performance measures within a workers’ com-
pensation system or interjurisdictionally is complicated by the variety of 
workers’ compensation systems in place today. Each workers’ compensa-
tion system has adapted and evolved to respond to the unique political, 
social, legal, economic, and even geographic realities of its jurisdictional 
environment. That diversity among systems with very similar purposes 
offers both a challenge and an opportunity. The challenge is a practi-
cal one: how to understand, compare, and evaluate diverse systems. 
The opportunity comes directly from the diversity and the creativity of 
legislators and policymakers who continually seek to improve their sys-
tems. Policies and systems that work in one jurisdiction may not work 
in another, but without a practical framework and standard approach 
to performance measurement, the opportunity to see differences and to 
explore the reasons for differing results is lost. 
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Workers’ compensation history

The roots of modern workers’ compensation systems began during the 
industrial revolution in the 1700s and 1800s, as countries moved from 
largely agriculutural-based rural populations to town and city-centered 
societies, and increasingly engaged in factory manufacture. With more 
factories and mechanization came increased injuries to workers. The 
rate of industrial accidents rose continually in the U.S. and other na-
tions from the onset of the industrial revolution, peaking during the 
first decade of the twentieth century.

Before workers’ compensation laws, injured workers had three options: 
sue the employer under the common-law system, hope the employer 
would provide financial aid, or turn to private or governmental charity 
for help. Employers were protected by the so-called “unholy trinity” of 
legal defenses against fault: assumption of risk, contributory negligence, 
and fellow servant doctrine. Employers could claim that workers had 
knowingly assumed the risks of hazardous employment (that workers 
had somehow contributed to their own disabling injuries) or that fellow 
workers had been at fault. Increasingly, both employers and employees 
were unhappy with this system. Court action was costly and the result 
uncertain. Employees could not count on aid from employers. Most in-
surance policies provided only minimal emergency coverage, and most 
coverage occurred only when an accident was fatal. As courts chipped 
away the statutory and common law defenses, employers were especially 
unhappy with the mounting volume of accidents resulting in lawsuits 
and the increases in the verdicts awarded by judges and juries in the 
first years of the 20th century. As premiums increased to cover the costs 
of the new trend in court verdicts, employers found they were paying 
more and more for an inefficient system that spent funds on law suits 
and created friction with employees. 

The goals of the new workers’ compensation statutes internationally 
were to simplify and speed up the process of compensating workers for 
their injuries by eliminating the determination of fault and to reduce 
the financial risk to employers by eliminating the right of workers to 
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sue their employer. Prevention was also a stated goal, with most systems 
using insurance principles and the cost of coverage as an impetus for 
firms to invest in safety. Germany adopted the first modern workers’ 
compensation system in 1884 and similar systems developed around the 
world either as part of a nation’s social security system or under more 
specific workers’ compensation legislation. 

Present day models

Only Australia, Canada, and the United States (one may add China if 
considering Hong Kong a sub-federal system) have sub-federal workers’ 
compensation systems; other nations govern their equivalent systems 
through national rather than provincial or state laws.

National systems

National systems of workers’ compensation developed following the 
Bismarck, Beveridge, or Private Insurance models. In Europe, the 
Bismarck model — collective-liability mutual insurance, under state 
administration, which is mandatory and self-governing — is the most 
prevalent. Germany continues to organize around industrial sectors 
while others (including Austria, France, Luxemburg, and Italy) have 
adapted the Bismarck model to their particular economic and social 
needs. The Beveridge model is British in origin but is followed in coun-
tries as diverse as Ireland, Singapore, and to a certain extent in Sweden. 
Jurisdictions which use the social security system to provide workers’ 
compensation coverage are generally said to follow Beveridge principles. 
Private insurance systems coexist in Britain and are in place in Belgium, 
Portugal, Denmark, Czech Republic, and Switzerland. These systems 
rely on principles of individual employer liability. 

An additional model exists in New Zealand. Called the “Woodhouse 
model” after Sir Owen Woodhouse (Chair of a Royal Commission on 
workers’ compensation, appointed in 1966), it combines the Beveridge 
welfare state concept with the Bismarck construct, allowing for one sys-
tem to administer “accidents” regardless of their cause (work or non-work).
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Sub-federal systems

In the United States, Congress passed a workers’ compensation act cov-
ering certain federal employees in 1908. The U.S. Federal Government 
at the time considered social insurance and welfare to be the purview of 
the states. Wisconsin’s law in 1911 was the first to pass legal challenges. 
By 1917, most states passed similar laws based on individual employer 
liability principles.

Three basic models of workers’ compensation systems exist in the Unit-
ed States. Approximately half the states provide workers’ compensation 
through the private insurance market with varying degrees of regulation 
and oversight. Five states currently have an exclusive “state fund” that 
provides insurance to all employers.1 In the remaining states, private 
insurance plays a role but in many jurisdictions there is also a state fund 
that either competes with the private market or provides insurance for 
specified industries or sectors (such as state government). In some cases, 
these state funds are the “insurer of last resort,” providing insurance 
where the private market is unable or unwilling to underwrite the work-
ers’ compensation risk.

The federal government in the United States administers a number 
of benefit programs which are national in scope and not otherwise 
covered appropriately by the states.2 With the passage of the Occupa-
tional Safety and Health Act of 1970, formal authority for occupational 
health and safety rests with the federal government although it is ceded 

1 There will soon be four states: West Virginia is currently transitioning from a mo-
nopolistic state fund to open competition.

2 Coverage is restricted to: federal employees; members of the Peace Corps and Ameri-
corps/Vista volunteers; maritime workers injured or killed upon the navigable waters 
of the United States, as well as employees working on adjoining piers, docks, and 
terminals (Longshore and Harbor Workers’ Compensation Act); coal miners totally 
disabled or killed from pneumoconiosis arising from their employment in the nation’s 
coal mines (Black Lung Benefits Reform Act); employees and former employees of the 
Department of Energy, its contractors and subcontractors, and certain survivors of 
such individuals (Energy Employees Occupational Illness Compensation Program); 
certain beneficiaries of section five of the Radiation Exposure Compensation Act.
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to states that set up an equivalent prevention agency. With few excep-
tions (Washington State, for example) there is little formal interaction 
between the prevention and compensation authorities.

In Canada, the recommendation of Sir William Meredith to the Ontar-
io government resulted in the first Canadian workers’ compensation act 
being adopted in 1914. Other provinces and territories modeled their 
legislation on the Meredith principles, echoing the Bismarck construct 
of collective employer liability mutual insurance under the administra-
tion of a single state-created agency (sometimes called an “exclusive state 
fund” or “monopolistic” system). As in the United States and Australia, 
Canada’s Federal Government has its own legislation to provide work-
ers’ compensation coverage to its employees. Since labor and health are 
constitutionally provincial responsibilities, there is no national preven-
tion model. Approximately half the Canadian workers’ compensation 
jurisdictions have formal authority for the occupational health and 
safety function; the rest partner with other provincial agencies charged 
with the prevention mandate. 

Australian systems are also state-based and vary in structure. While the 
exclusive state fund model is evident (Queensland and the federal sys-
tem ComCare, for example) and private insurance is prevalent, hybrid 
models also exist. These models use private insurers to deliver service 
and even adjudicate claims while retaining many of the price and un-
derwriting systems at the state level. Changes are currently planned to 
reduce provincial diversity in system components.

Self insurance

Each of the national and sub-federal models above may allow, restrict, 
or prohibit “self insurance” with or without “self administration.” In 
a sense, self insurance is really not insurance. A self-insured employer 
bears the financial costs arising from work-related injuries directly. 
Under most systems, an employer granted the right to self insure gains 
the protection of the exclusive remedy in exchange for paying the full 
costs of work-related injuries. The worker generally gains the benefits 
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and protections available through workers’ compensation legislation.3  
Self administration is common among self-insured firms but far from 
universal. Self-insured firms who manage their own claims for work-re-
lated injuries are said to self administer. While some firms set up their 
own “claims units” and/or legal departments to deal with cases, third 
party administrators may also be hired to manage workers’ compensa-
tion cases.4, 5

The Federal Employees Compensation Act in the United States is 
an extreme form of self insurance/self administration. The Office of 
Workers’ Compensation Programs (part of the U.S. Department of La-
bor’s Labor Standards Administration) handles workers’ compensation 
claims for the federal government. The Canadian Federal Government 
also self insures its employees but contracts with each provincial work-
ers’ compensation agency to administer claims for those employees.

3 Because self-insured employers bear all costs of workplace injuries and illnesses, they 
theoretically will act to minimize such costs. Hence, self insurance is seen as an impe-
tus to greater prevention and rehabilitation activities. On the other hand, self insured 
employers face risks of catastrophic injuries or multi-casualty events where the costs 
may well exceed the capacity of the firm. Terrorism, occupational disease, and plant 
explosion are examples of exposures faced by such firms. The concentration of risk 
due to the aggregation of personnel in particular locations can be a concern for the 
self-insured employer and the regulator.

4 One theoretical impetus for self administration lies in the ability of the firm to act 
quickly when an injury occurs and to speed the rehabilitation and safe return to work 
of the injured employee. In practice, few self-insured organizations actually manage 
their own claims.

5 For regulators, the challenge with self-insured/self-administered firms is one of 
monitoring and protecting the interests of workers, particularly the most vulnerable 
victims of work-related injury or occupational disease. Issues of reporting, timely ser-
vice, bill payment, dispute resolution, and sufficiency of benefits must be monitored 
and managed over time. Firm solvency is a critical issue and bonds are often required 
by regulators before allowing self insurance. For these reasons, self insurance is usu-
ally restricted to a very few large, stable, and well-performing firms.
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Performance Measures 

There are many reasons why organizations, public and private, measure 
performance. Two good reasons for measuring performance in the 
public sector are: 1) to improve performance, and 2) to determine if 
the program is meeting its statutory purpose for existence. Performance 
measures allow administrators and policymakers to know whether 
change is being effected in the right direction and provide citizens a 
look into what is being accomplished with tax and/or assessed dollars.

Ordinarily, performance measurement is commenced as part of a stra-
tegic planning process: an organization reconsiders its aims, its values, 
the current political/economic/social environment, and its desired 
results, then it measures its performance by the extent to which desired 
results are achieved. For better or worse, however, the IAIABC is not 
an organization with authority over any aspect of the international 
workers’ compensation system. Furthermore, the international work-
ers’ compensation landscape itself is not populated by systems with 
identical structure or economies with similar mixes of industry. Even 
the administrators, policymakers, and citizens who are the audience of 
performance measures are widely heterogeneous.

A reasonable substitute for the typical strategic planning process in this 
situation is a set of “common denominators.” Whereas jurisdictions 
vary widely in their benefit levels, dispute resolution principles, admin-
istrative means, etc., all deliver benefits, resolve disputes, and regulate. 
Thus, a goal of this paper is to identify the common denominators. 
Jurisdictions can then measure themselves in those dimensions while 
still recognizing a local preference for, say, lower costs, system efficiency, 
or speedier dispute resolution.

Current examples

Despite the existence of limited comparison systems in the U.S., Can-
ada, Australia, and New Zealand, and despite the existence of several 
“benchmark” single-jurisdiction measurement systems, there exists no 
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standardized set of performance measures that allow for direct compari-
sons across all sub-federal workers’ compensation systems or between 
individual systems and comparators that may have national schemes.

There are a number of limited systems to measure and compare work-
ers’ compensation system performance. The Workers Compensation 
Research Institute’s CompScope™ provides comparisons among about 
a dozen U.S. jurisdictions on costs, disability duration, and some 
systems operation measures.6 In Canada, the Association of Workers 
Compensation Boards of Canada provides “key statistical measures” 
for Canadian provinces. Although New Zealand’s system has a single 
system for all accidents, it can segregate data from work-related inci-
dents within this system, and participates with Australia in performance 
measurement systems.

Some cross-jurisdictional entities are looking into ways to assess 
progress toward specific goals. For example, under the objective of 
“the encouragement of safety and health,” the National Institute for 
Occupational Safety and Health (NIOSH) in 2005 published a list of 
19 occupational health indicators, defined as “specific measure[s] of a 
work-related disease or injury, or a factor associated with occupational 
health, such as workplace exposures, hazards or interventions, in a 
specified population.” They propose that these indicators be used by 
states to track trends in the occupational health status of the working 
population.7 Generally, these contain information about the number 
of injuries, hospitalizations, and fatalities that occur in a year. Other 
indicators focus on information about specific types of traumatic and 
repetitive trauma incidents (e.g., amputations, burns, poisonings, mus-
culoskeletal disorders). Finally, the NIOSH indicator list contains items 
covering the activities of public and private consultative and regulatory 
agents, including enforcement and voluntary efforts.

6 See C.A. Telles, D. Wang, & R.P. Tanabe, CompScope™ Benchmarks: Multistate Com-
parisons, 5th Edition, Workers Compensation Research Institute, February 2005.

7 Council of State and Territorial Epidemiologists in collaboration with NIOSH/
CDC, “Putting Data to Work: Occupational Health Indicators,” October 2005.
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Many individual jurisdictions have developed systems for measuring 
internal performance. The New York State Workers’ Compensation 
Board, as part of a comprehensive business process improvement 
initiative, implemented a balanced scorecard approach to measuring 
performance in 1998 and 1999. The system, Management Information, 
Resources, Research and Operational Reports (MIRROR), provides 
performance measure reports for executive management, program man-
agement, district management, team leaders, and individual employees. 
The system focuses on performance in the areas of claims indexing, 
claims examining, conciliation, and hearings and appeals. MIRROR 
provides information on over 50 measures, which at various levels of 
summary translate into hundreds of reports. Performance is reported 
at the individual employee, team, regional, program, and department 
levels. The New York State Workers’ Compensation Board reports 
remarkable improvements in performance since the implementation of 
this system.

The Workers’ Compensation Board of Nova Scotia and WorkSafeBC 
also operate “state of the art” performance measurement and manage-
ment systems. These systems include measurement “dashboards” that 
provide historic data on timeliness of first payment, internal appeals 
processing time, return-to-work success rate, claim costs, and claim 
durations.8  Performance management reports on current activities are 
also provided and clear targets give managers information on prog-
ress toward achieving corporate objectives. Private sector insurers like 
Liberty Mutual and other state funds such as Oregon’s SAIF are also 
recognized for their advanced performance measurement systems.

Since 1999, the Maine Workers’ Compensation Board has operated a 
computerized, data-driven insurer performance measurement system to 
a) monitor and audit payments, denials and other required filings, b) 
identify insurers, self-insurers, and third-party administrators who are 

8 H. Allan Hunt, “Performance Measurement in Workers’ Compensation Systems,” 
Workplace Injuries and Diseases: Prevention and Compensation-Essays in Honor of Terry 
Thomason, WE Upjohn Institute for Employment Research, 2005.
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not complying with minimum standards, and c) provide timely and reli-
able data to policymakers. The system displays reports by insurer/self-
insurer, insurance/self-insurance group and insurer type. The agency 
concentrates on assuring timely filings and as a result publishes reports 
by insurer and group on four primary indicators: timeliness of first 
reports of injury (FROIs), initial payments, initial payment record fil-
ing, and initial indemnity denial filings. Reports on other measures and 
at other levels of summary can be generated by agency staff as needed. 
Compliance monitoring is accompanied by attention to corrective ac-
tion for those who have chronically poor performance, and the agency 
reports progress in improvement.

Workers’ Compensation System Objectives

Since their beginnings a century ago, modern workers’ compensation 
systems have become more complex with numerous parties — including 
insurers, lawyers, adjudicators, healthcare and rehabilitation providers 
and administrators — holding a stake. Because of the current complex-
ity and multitude of interests, it is easy to lose sight of the primary goals 
(prevention; speedy, adequate, no-fault care; income replacement and 
return to work for injured workers; and reduced risk to employers). The 
aim of this paper is to provide a structural framework and practical ap-
proach to measurement — with a firm foundation in system goals — that 
will help jurisdictions 1) measure their own progress toward desired 
ends, and 2) compare themselves against other jurisdictions.

According to the National Commission on State Workmen’s Com-
pensation Laws (1972, p. 34), the objectives of workers’ compensation 
statutes in the United States in the early part of the 20th century were:

…to provide adequate benefits, while limiting the employer’s liabil-
ity strictly to workmen’s compensation payments. These payments 
were to be prompt and predetermined, to relieve both employees 
and employers of uncertainty, and to eliminate wasteful litigation. 
Appropriate medical care was to be provided. Most radical of all 
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these objectives was the establishment of a legal principle alien to 
the common law: liability without fault. The costs of work-related 
injuries were to be allocated to the employer not because of any 
presumption that he was to blame for every individual tragedy 
but because of the inherent hazards of industrial employment. 
Compensation for work-related accidents was therefore accepted 
as a cost of production.9

These objectives were widely applauded, with both the National As-
sociation of Manufacturers and the American Federation of Labor 
accepting these as the fundamental principles of a workers’ compensa-
tion system.

The Commission presented its findings, conclusions, and unanimous 
recommendations in a report to the President and to Congress on July 
31, 1972. The conceptual framework for the report’s evaluations was 
provided by what the Commission concluded were “the five major 
objectives for a modern workers’ compensation program, four of them 
basic and an equally important one that supports the others.”10 

9 National Commission on State Workmen’s Compensation Laws, The Report of 
the National Commission on State Workmen’s Compensation Laws, U.S. Government 

Printing Office, July 1972. (Available at http://www.workerscompresources.com). 
The National Commission on State Workmen’s Compensation Laws was established 
by the Occupational Safety and Health Act of 1970, with the charge to “undertake 
a comprehensive study of and evaluation of State workmen’s compensation laws 
to determine if such laws provide an adequate, prompt, and equitable system of 
compensation.” The Commission was composed of fifteen members, representing 
state workers’ compensation agencies, business, organized labor, insurance carriers, 
the medical profession, academics, and the general public. Members were appointed 
by President Nixon; the Occupational Safety and Health Act also designated as Com-
missioners three members of the President’s cabinet.

10 National Commission on State Workmen’s Compensation Laws, The Report of the 
National Commission on State Workmen’s Compensation Laws, U.S. Government Printing 
Office, July 1972, p. 15. 
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The five objectives were:

Broad coverage of employees and of work-related injuries and 
diseases.
Substantial protection against interruption of income.
Provision of sufficient medical care and rehabilitation services.
The encouragement of safety.
An effective system for delivery of the benefits and services.

Citizens tend to be interested mostly in the first four objectives — often 
referred to as “outcomes.” Administrators and policymakers generally 
focus on different aspects of the fifth objective. An additional objective, 
gaining prominence when workers’ compensation costs grew dramati-
cally in the 1980s and 1990s, is:

6.  A balanced and sustainable system.

Employers and insurers tend to focus on the sixth objective, although 
workers and labor organizations worry that efforts to achieve an eco-
nomically sustainable system may adversely impact injured workers and 
their families by externalizing the financial costs of injury upon those 
already bearing the human costs. 

The IAIABC Information Resources and Performance Measures com-
mittee holds that these fundamental principles continue to character-
ize the primary system goals even today, more than ninety years after 
workers’ compensation legislation was first adopted, despite large-scale 
changes in the interim regarding the nature of the workplace, medical 
diagnosis, and medical treatment. The continued acceptance of these 
fundamental objectives is evidenced by recent pronouncements of the 

1.

2.
3.
4.
5.
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objectives of workers’ compensation by organized labor and manage-
ment.11, 12

A Theoretical Framework

The five objectives identified by the National Commission plus the 
objective of balance and sustainability provide a convenient framework 
within which measures can be defined. Each objective provides an im-
portant perspective on the overall workers’ compensation system. Any 
measure deemed critical to the measurement of a workers’ compensa-
tion system should readily be characterized by one of these objectives. 
Similarly, each objective should be represented in any “dashboard” of 
measures providing administrators a balanced view of their system. The 
objectives and some possible measures of them are provided here.

11 “Six basic objectives underlie workers’ compensation laws: 1. provide sure, prompt 
and reasonable income and medical benefits to work-accident victims, or income 
benefits to their dependents, regardless of fault; 2. provide a single remedy and 
reduce court delays, costs and workloads arising out of personal injury litigation; 3. 
relieve public and private charities of financial drains – incident to uncompensated 
industrial accidents; 4. eliminate payment of fees to lawyers and witnesses as well as 
time-consuming trials and appeals; 5. encourage maximum employer interest in safety 
and rehabilitation through appropriate experience-rating mechanisms; and 6. pro-
mote frank study of causes of accidents (rather than concealment of fault)—reducing 
preventable accidents and human suffering” (U.S. Chamber of Commerce, “Analysis 
of Workers’ Compensation Laws,” 2005, p. 6.).

12 “The proposition embodied by the 80-year-old workers’ compensation system is 
fairly simple and straightforward: workers who are injured or diseased as a result of 
their job should receive quality medical treatment, get adequate wage replacement for 
cases involving lost time, and be returned to work as soon as possible” (James N. El-
lenberger, “Labor’s Perspective on Health Care Cost Reform,” in Judith Greenwood 
and Alfred Taricco (eds.), Workers’ Compensation Health Care Cost Containment, 1992, 
pp. 245-259). “It is in the interest of both employers and injured workers to have 
a workers’ compensation system that provides quality medical treatment, encour-
ages safer and healthier workplaces, offers a swifter and guaranteed return to work, 
provides adequate and fair wage replacement and keeps costs affordable” (New York 
State AFL-CIO, “Restoring The Promise: The Reform of Workers Compensation in 
New York State,” n.d., p.7. See: http://www.nysaflcio.org/reports.htm and http://
www.nysaflcio.org/documents/Promise.PDF )
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It is notable that the suggested measures included below consider both 
the degree of legislative/policy “effort” and the degree of regulatory 
agency effectiveness. The success of a jurisdiction in making workplaces 
safe and making workers who are hurt on the job whole depends on the 
content of laws, rules, policies, and systems as well as on the effective-
ness of regulatory agencies in enforcing and implementing laws and 
regulations. The “broad coverage” and “medical and rehabilitation” 
objectives below primarily consider policy and statute content; the 
remaining objectives consider the results of policy and enforcement 
effectiveness combined.

Broad coverage of employees and injuries

This objective considers both the extent to which workers are covered 
by workers’ compensation protections and the conditions that are 
considered to be work related. Greater coverage implies greater achieve-
ment of the goal of “broad” coverage of employees and injuries. Poten-
tial performance measures under this objective include:

the extent of coverage of employees and the reduction of 
excluded populations
excluded injuries/illnesses
the extent of presumptive coverage of illnesses (e.g., heart at-
tacks for police and firemen/women)
the extent of restrictions due to degree of causation (“major 
contributing cause”)
the extent of exclusions of medical devices and surgery 

Substantial protection against interruption of income

Wage loss or indemnity benefits are those benefits paid to an injured 
worker for the wages lost due to injury or illness and/or to compensate 
the injured worker for future lost wages (or, in some states, simply for 
the loss of use) in part based on certain physical loss such as disfigure-
ment, loss of a body part, or other serious permanent disability result-
ing from the accident or injury. These payments are made directly to 

•

•
•

•

•
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the injured worker to help make the person whole from a wage loss 
and impairment perspective. This objective considers the success of 
steps taken to provide protection against lost earnings resulting from a 
workplace injury. It also regards the extent to which these benefits are 
delivered appropriately and in a timely manner. Potential performance 
measures under this objective include some measure of:

wage replacement relative to pre-injury wages
statutory timeliness of temporary disability payments or denials
statutory cost-of-living adjustments
statutory/regulatory provisions regarding the justification of 
denials
the number of cases approved for negotiated settlement (e.g., 
“compromise and release,” “stipulated settlements,” etc.) rela-
tive to all cases arising in one year

Sufficient medical care and rehabilitation services

Medical and rehabilitative services should result in recovery of both 
physical ability and earning capacity as soon as possible after the injury. 
This objective measures the timeliness, amount, appropriateness, and 
cost of services needed to assist the employee in recovering from the 
injury and returning to work. It includes medical treatment, medical 
rehabilitation, and vocational rehabilitation. It also measures the extent 
to which these benefits are delivered appropriately and in a timely man-
ner. Potential performance measures under this objective include some 
measure of:

timely access to quality medical and vocational services
satisfaction with medical and vocational services
timely, appropriate, and sustained return to work (RTW)
percentage of lost-time claims with successful sustained RTW
wage at RTW relative to pre-injury wages

•
•
•
•

•

•
•
•
•
•
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The encouragement of safety

Safety and health activities include those activities performed by 
employers, workers’ compensation insurance carriers if appropriate, 
Federal or State OSHA, the U.S. Department of Labor, state legisla-
tures, and other interested parties to define and establish an acceptable 
level of risk and to promote activities that lead to the reduction of 
injuries and illnesses. The promotion of workplace safety and health, 
with the accompanying goal of reducing the frequency of workplace in-
juries, illnesses, and fatalities (when feasible and warranted, fiscally and 
otherwise), remains an underlying objective of workers’ compensation 
systems. Potential performance measures under this objective include:

the number of lost-time injuries relative to employment
the number of claims relative to employment
the number of fatalities relative to employment
the use of incentives to reduce the number and costs of inju-
ries within each jurisdiction
the scope and intensity of enforcement or assistance activity, 
both in regulatory agencies and by insurers and self-insured 
employers

Agencies other than jurisdictional workers’ compensation administra-
tions (such as the U.S. Department of Labor, OSHA, NIOSH, or state 
labor or insurance departments) may play the lead role here, with the 
state workers’ compensation agency having little or no statutory author-
ity in this area. As such, it is possible that it will be difficult to collect 
safety information from state workers’ compensation agencies. It is 
nonetheless a goal of the international workers’ compensation system 
to encourage safety; hence, conceptual measures are appropriate to 
identify.

Effective delivery of benefits and services 

Current workers’ compensation systems resulted from a trade-off of 
the costs, delay, and uncertainty of lawsuits for the cost of a faster and 

•
•
•
•

•
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more predictable regulated insurance system. “Costs” include actual 
dollars paid in benefits and the costs to deliver those benefits as well 
as “friction” and “delay” costs that are rarely monetized. Citizens and 
non-worker stakeholders are interested in minimizing all administrative 
costs, given timely and appropriate delivery of benefits and services. In 
addition to jurisdictional workers’ compensation agencies, a variety of 
other parties (such as employers, insurers, medical and rehabilitation 
professionals, and attorneys) affect the outcomes of workers’ compensa-
tion claims, which in turn impact the achievement of the other system 
objectives. The categories of administrative costs itemized here are those 
that can be impacted by workers’ compensation agencies through regu-
lation, internal efficiencies and dispute resolution.

Regulation

Workers’ compensation agencies and other labor and insurance regula-
tors are at a minimum charged with ensuring the prompt and appropri-
ate payment of benefits to workers. (In some U.S. and international 
jurisdictions, the workers’ compensation agency actually is the benefit 
payer and in others it is charged with overseeing benefit payment and 
service provision by employers, insurers, and third party administra-
tors.) Carrying out this responsibility often means they must have 
programs and staff to:

Ensure employers who are required by law to purchase workers’ 
compensation coverage have done so.
Ensure employers and insurers who are authorized to self 
insure or write workers’ compensation coverage remain solvent 
and able to pay claims into the future.
Ensure claims made by injured workers are filed promptly and 
that a decision is made to pay or deny within statutory time-
frames. 
Ensure that accepted claims are paid promptly and denied 
claims are justified.

1.

2.

3.

4.
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Potential performance measures under this objective include:

compliance-related monitoring of employer insurance coverage
the financial stability/solvency of insurers/self-insurers (or state 
fund assets relative to liabilities)
insurer/self-insurer compliance
the extent to which initial applications for benefits are denied, 
rejected, or disallowed 
timeliness of actual benefit payments 
uninsured claims relative to total claims

Fraud and abuse

Although many believe that the majority of workers’ compensation 
fraud involves employers who understate or misclassify payroll, the 
attention given to injured worker, attorney, and medical provider fraud 
has been significant in the past few years. It is not easy to prove that 
workers, employers, or other system providers have knowingly misrep-
resented the truth for personal gain. Many jurisdictions have created 
special prosecutors for the purpose of pursuing and obtaining convic-
tions for workers’ compensation fraud. Both employers and employees 
that take illegal advantage of the workers’ compensation system increase 
costs for both employers and workers, and thus a legitimate system 
function is to take steps to identify and minimize fraud. Potential 
performance measures that would reflect the results a jurisdiction may 
obtain through such efforts could be:

the number of employers penalized or turned over for prosecu-
tion of workers’ compensation fraud
the number of injured workers penalized or turned over for 
prosecution for workers’ compensation fraud
the number of healthcare or rehabilitation providers, suppli-
ers, or administrative personnel penalized or turned over for 
prosecution of workers’ compensation fraud
the number of fraud convictions of each type, and the mon-
etary costs of the fraudulent activities

•
•

•
•

•
•

•

•

•

•
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Internal efficiency

Although jurisdictions have widely different systems for overseeing their 
workers’ compensation systems, oversight must still be accomplished 
— and this is done with varying degrees of success and efficiency. 
Measures of agency success are captured in the first four objectives. This 
sub-objective examines the efficiency and effectiveness of agency opera-
tions. Potential performance measures under this objective include:

the effectiveness of agency programs (e.g., cost-benefit results of 
RTW programs)
agency productivity (e.g., audits per auditor)
the extent of the lead agency’s ability to collect and use data to 
produce and report performance and operational measures

Dispute resolution

Though workers’ compensation was designed to be a no-fault system, 
fundamental disagreements over various issues (such as the existence 
and extent of permanent disability and the degree to which conditions 
are attributable to work) generate disputes that need to be resolved. 
Disputes and their adjudication present a significant cost of administer-
ing the workers’ compensation system. Potential performance measures 
under this objective include:

percent of lost time claims with one or more disputes
cost, timeliness, and method of resolution for each dispute
prevalence of attorney (or qualified representative) involvement
litigated (or appealed to a final administrative body) claims 
relative to filed lost-time claims (whether accepted or denied)
litigation/appeal costs relative to total system cost
appeal rate to second and third levels of dispute
appeal cost for administrative appeal
appeal cost for court appeal

•

•
•

•
•
•
•

•
•
•
•
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A balanced and sustainable system

As the National Commission and various other entities have coun-
seled, an additional consideration in the fulfillment of various workers’ 
compensation objectives is balancing the achievement of the first five 
objectives against employer cost. Three important dimensions of cost 
in workers’ compensation systems are 1) benefit costs (medical, indem-
nity and vocational rehabilitation), 2) government administrative costs 
(oversight, appeal, advisory, and research), and 3) insurance company 
overhead costs (loss adjustment expenses, commissions and brokerage, 
taxes/licenses/fees, overhead, and profit). Potential performance mea-
sures under this objective include:

total system cost per covered employee (or per $100 of payroll 
or per lost-time claim)
cost of medical and rehabilitative benefits per covered employ-
ee (or per $100 of payroll or per lost-time claim)
cost of indemnity benefits per covered employee (or per $100 
of payroll or per lost-time claim)
cost of medical, rehabilitative, and indemnity benefits relative 
to total system cost
government agency non-benefit costs per covered employee (or 
per $100 of payroll or per lost-time claim)
insurer or other claims administrator non-benefit (friction) 
costs to assessable payroll (or covered employment or benefit 
costs)

It should be noted that an appropriate denominator will need to be 
identified for these measures (e.g., covered employee, payroll, or claims) 
and that there will be issues of appropriate measure (benefits paid ver-
sus benefits incurred) and timing (claim maturity).

•

•

•

•

•

•
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Using the Theoretical Framework: Practical Applications

The IAIABC Information Resources and Performance Measures Com-
mittee foresees two possible uses of the framework proposed in this 
paper: 1) interjurisdictional comparisons, and 2) year-to-year compari-
sons for individual jurisdictions.

Interjurisdictional comparisons

Interjurisdictional comparisons require agreement on a) the set of 
measures to be used, b) data standards (i.e., the definition of terms and 
data elements), and c) how adequate data quality is ascertained. To be 
fully comparable, each measure must be normalized (i.e., presented rela-
tive to something such as covered employees, payroll, or claims). Issues 
such as time reference (e.g., calendar year versus injury year), appropri-
ate measure (e.g., benefits paid versus benefits incurred), and degree of 
claim maturity must be resolved. Importantly, there has to be participa-
tion by a sufficient number of jurisdictions. To truly represent the full 
range of objectives of the workers’ compensation system, one or more 
metrics should be chosen from each objective.

Before measures can be published, potential measures must be devel-
oped and refined, and then more detailed work done to standardize 
definitions. The “key statistical measures” efforts of the Association of 
Workers’ Compensation Boards of Canada, although developed for a 
set of exclusive fund jurisdictions, are instructive on this front.13 Most 
likely, a set of comparative statistics will develop iteratively as jurisdic-
tions begin using the theoretical framework individually. Limitations of 
both the framework and individual data collection systems will lead to 
modifications, developments, and hopefully improved data.

Once interjurisdictional comparisons are available for a significant 
number of jurisdictions, there may be interest in establishing targets for 
performance and benchmarks, or simply an annual review of the best 

13  See definitions of these items at the AWCBC Web site at http://www.awcbc.org
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practices that result in better outcomes. This will complete the process 
of converting isolated metrics into a set of meaningful performance 
measures.

Jurisdictional measures

The measures proposed here can be used within jurisdictions to track 
trends and measure the impact of legislative or policy changes. Juris-
dictions can use the framework to track all objectives of the workers’ 
compensation system, or they can use individual pieces depending on 
interest, focus, or organizational design. 

There are many possible uses of the framework, and no single use is 
likely to be best in all jurisdictions. One use might be to select a set of 
measures, convert each measure to a grading scale, determine a rela-
tive weight for each, generate values for each measure, and produce 
a single “grade” for system performance. Alternatively, a jurisdiction 
might create a “balanced dashboard” of measures for administrators, 
policymakers, and citizens to view. There are many other possibilities. 
Whatever method is chosen, it bears repeating that tracking one’s own 
performance over time requires consistent and sustained data collection 
and analysis.

The metrics proposed in this paper are very general at this point. The 
IAIABC Information Resources and Performance Measures Committee 
plans to develop more specific measures soon, with the goal of generat-
ing information for interjurisdictional comparisons. As this work pro-
gresses, jurisdictions interested in using the framework may opt to use 
these more-refined measures, to use different measures all together (still 
within the general guidelines but for some reason better suited to the 
jurisdiction’s unique situation), or to use other measures as an interme-
diate strategy while data is developed for the standard measures. 
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Next Steps

Tasks that lie ahead for the IAIABC Information Resources and Perfor-
mance Measures Committee include: 
 

Developing a conceptual set of performance measures which 
provide a balanced view of the workers’ compensation system 
as well as the individual stakeholders within the systems.
Assessing the metrics currently produced by and about work-
ers’ compensation systems. 
Preparing an action plan to move from the current state to the 
envisioned state of the art. 

Conclusion

Common system goals include: providing a safe workplace; ensur-
ing employers have coverage and they can financially pay benefits to 
which injured workers are entitled; making available prompt, quality, 
and appropriate medical treatment to restore injured workers’ physi-
cal and mental capabilities; getting injured workers back to work, and 
doing so in an efficient and effective manner that minimizes system 
overhead. Accomplishing these objectives will result in affordable and 
competitive work comp costs to the employer community and safer (less 
injury and illness) workplaces for employees. The diversity of systems, 
the dedication of stakeholders, and the wisdom of administrators and 
legislators provide a rich environment of alternatives from which others 
can learn. Developing standard measurements will not only encourage 
more objective comparison but will also improve outcomes for workers, 
employers, and other stakeholders of workers’ compensation systems 
wherever they exist. It is with this intent that we offer a conceptual set 
of measures to begin the evaluation of systems in meeting these goals, 
and ultimately the continuous improvement in jurisdictional progress 
toward meeting these goals.

1.

2.

3.



Spinal Surgery in Workers’ 
Compensation: A Case for 

the Second Opinion 
Process?

Introduction

Employer costs for medical treatment have been rising rapidly over the 
last decade. On the group health side, this has meant a shifting of cost 
from the employer to the employee in the form of increases in the em-
ployee contribution towards employer based health premiums (Califor-
nia Heathcare Foundation and Kaiser Family Foundation, 2004-2005) 
or higher co-pays and deductibles. In workers’ compensation, where 
such medical cost shifting is almost universally precluded by law, this 
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has meant efforts to place restrictions on the medical benefit, such as 
limiting the choice of physician, stricter utilization review, application 
of “evidence-based” guidelines, and price controls through fee schedule 
application.

When most observers identify the current drivers for medical cost 
growth in workers’ compensation, they direct their attention to two 
sources: prescription drugs and hospital costs. And, when observers 
consider hospital costs, they typically focus on back surgery as the key, 
difficult to control cost driver.1 The issues involving hospital costs 
and, specifically, spinal surgery, are complex and sometimes counter-
intuitive. This article attempts to strip away many misconceptions and 
focus public policy on the key issues involving hospital costs and back 
surgery. We will use both national data and California specific data. 

The main arguments behind spinal surgery and hospitalization as cost 
drivers in workers’ compensation systems are almost always variations 
including some or all of the following arguments:

Hospital costs are high and increasing rapidly.
Back surgery, a very expensive procedure, is much more com-
monly used to treat back conditions in workers’ compensation 
than non-occupational back conditions.
Hospital cost increases are being driven in large part by in-
creases in the frequency and cost of back surgeries.
Additional utilization review procedures are necessary to con-
trol inappropriate, over-utilization of spinal surgery.

We will review each of these perceptions and evaluate their importance 
for workers’ compensation medical cost growth.

1 Pharmaceutical costs are clearly an issue in both occupational and non-occupa-
tional medicine and will be the focus of a future article in the IAIABC Journal.

1.
2.

3.

4.
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Are hospital costs increasing rapidly?

In California, during the late 1990s and early 2000s, like a number of 
other jurisdictions, hospital costs were second only to pharmaceuticals 
as having the highest annual growth in calendar year paid amounts 
(Workers’ Compensation Insurance Rating Bureau of California, 
1999-2004). Total paid amounts classified as “hospital” by the WCIRB 
increased from $800 million to $1.9 billion (137 percent) over the five 
years between 1998 and 2003. However, “hospital” costs, as defined by 
the WCIRB, combine both inpatient stays (overnight) and outpatient/
ambulatory surgery centers. Spinal surgery, because of the complex 
nature of the procedure, is done exclusively on an inpatient basis.2 

Many observers have been concerned about what they see as the 
unmonitored growth of outpatient surgical procedures. In addition, 
until recently, outpatient procedure charges have not been covered by 
fee schedule in most jurisdictions, making pricing arbitrary and subject 
to abuse. Despite these concerns about outpatient surgery, the separate 
contributions of inpatient and outpatient surgery to “hospital” costs 
has never been quantified. 

For this study we made the first, separate estimates for inpatient and 
outpatient paid amounts. These data are for California but likely mir-
ror what is happening in other jurisdictions. We identified all workers’ 
compensation inpatient stays in California from a database maintained 

2 Medicare and Medicaid do not allow back surgeries in outpatient settings. 
When the California outpatient schedule was being developed, some operations 
complained to the Commission that moving to the CMS limitation would effect 
back surgeries done in outpatient settings. We pursued this but could not find 
evidence that this was an issue. Most of what we could identify being billed as 
“back surgeries” in Ambulatory Surgery Center Fee Schedules were procedures 
like epidural injections that do not require hospitalization and would not be paid 
as such on an inpatient basis. The most likely procedures for outpatient surgery 
are the non-fusion cervical procedures, which are least invasive. But again, we 
have not been able to find evidence that this has been a significant shift. We ask 
readers with knowledge in this area to communicate with the Journal or authors.
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by California’s Office of State Health Planning and Development3 for 
the years 1998-2003.4 In combination with the Division of Workers’ 
Compensation Inpatient Hospital Fee Schedule, for the same period 
we were able to estimate the total annual inpatient paid amounts. The 
remaining hospital costs can be attributed to outpatient surgery.5 These 
data are presented in the graph and table on the next page (Figure 1).

Inpatient paid amounts increased only moderately (26 percent) over 
this period or about 4.8 percent annually. Outpatient/ambulatory 
surgery increased by 191 percent over the same period, about 24 per-
cent annually, with the rate accelerating rapidly after 2001. By 2003, 
outpatient surgery accounted for 78 percent of workers’ compensation 
“hospital” costs in California and between 1998 and 2003, 92 percent 
of the growth in hospital costs was from outpatient surgery. National 
data on trends in workers’ compensation inpatient hospital stays tell 
an even more conservative story than California data. Nationally, there 
was a 13 percent decline in occupationally related stays from 198,000 
in 1998 to 173,000 in 2003.6 Consequently, jurisdictions experienc-
ing increasing “hospital” costs are most likely experiencing very rapid 
growth in the often poorly controlled area of outpatient (often called 
ambulatory) surgery.

3 Many states have similar census of hospital inpatient stays that can be used for 
an equivalent analysis. Also, these data are collected on a sample of hospitals na-
tion-wide (which we will use later in the article) and these data can be made avail-
able from the Federal government at the state level for research, given appropriate 
confidentiality controls.

4 Available at http://www.dir.ca.gov/dwc/OMFS9904.htm 

5 The California Inpatient Hospital Fee Schedule uses Medicare pricing approach 
involving separate adjustments to each hospital’s charged data to calculate the 
appropriate reimbursement. These formulas were applied to each hospital’s 
admissions to calculate total costs.

6 We cannot calculate the trend in the cost of stays because the national data 
does not identify the individual hospital where the stay occurred. Consequently 
“charge” data cannot be converted to actual reimbursements.
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An important caveat on the California data was raised by one of the 
reviewers. California allows hospitals to bill for implants separately 
from the fee schedule amount for the Diagnostic Related Group (DRG) 
under which the stay is charged. These costs would not show up in our 
calculation of inpatient costs. At this point we have no way of estimat-
ing the total cost of implants used on complex surgeries because these 
data are not collected in a consistent way. However, a number of payors 
have raised concerns about the very high prices often charged for im-
plants and the near total lack of transparency on the underlying costs. 
California is currently considering reverting to the approach used by 
Medicare/Medicaid and limiting payment to the amount of the DRG, 
which under Medicare includes any implanted hardware. This is an 
important area for research, especially across jurisdictions with different 
reimbursement structures. The IAIABC and the Journal would do well 
to sponsor a discussion on this issue.

Is spinal surgery much more commonly used for back conditions in 
workers’ compensation than in group health?

One of the most consistently accepted assumptions in workers’ com-
pensation is that spinal surgery is much more commonly used to treat 
occupational back conditions than non-occupational conditions. Few if 
any assumptions about occupational medicine achieve the same level of 
acceptance. Recent concerns about Intradiscal Electrothermal Annulo-
plasty or the use of spinal fusion with instrumentation are but a couple 
of examples of this near universal perception. But research supporting 
this position has not previously been done. These have been difficult 
questions to answer because until this project, there have been no data 
from which to construct surgery rates conditional on persons having 
back conditions from occupational causes compared to non-occupation-
al causes. Below we describe constructing such a measure.

The Medical Expenditure Panel Survey (MEPS) conducted by the 
Federal Agency for Healthcare Quality and Research is used to identify 
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the frequency of spinal surgery given a back condition.7 MEPS is a 
nationally representative sample of the U.S. population and includes 
extensive medical information including medical conditions and all 
medical treatment transactions. The public-use “Household” segment 
of this survey allowed identification of: 1) medical conditions reported 
by each person, 2) whether the condition was occupational-related, and 
3) whether or not the person had an inpatient hospital stay during the 
period of observation (two years). 

Because the focus is on occupational injuries, the sample was limited to 
persons 18-64 years of age who worked during any quarter of the two-
year period of observation. The file was split into: 1) those workers with 
occupationally related back conditions, 2) those whose back condition 
was non-occupational, and 3) those who did not report a back condi-
tion. The rates of inpatient hospitalization for each of the three groups 
were then compared. The results are displayed in Figure 2, below.

7 Information available at http://www.meps.ahrq.gov/

FIGURE 2
Probability of Hospital Stay for Working Age Population over Two-Year 

Observation Period (National Data – MEPS)
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These data indicate that a person with a back condition has an addi-
tional 3 percent chance in any year of an inpatient hospital stay (5.8-6.0 
percent over two years). Interestingly, given the common wisdom that 
back surgery is much more frequent in workers’ compensation, at the 
national level there was no difference observed in the probability of 
surgery based on whether the condition was occupational or not. 

A caveat on these data is that the public-use dataset did not allow us 
to determine whether a particular hospital stay was for spinal surgery. 
The assumption was made that after controlling for important observed 
characteristics, the additional hospital stays can be attributed to the 
existence of back conditions. However, the treatment involved may 
involve some other procedure related to the back condition other than 
spinal surgery.

The finding that back surgery is no more common for occupational 
injuries than it is for non-occupational conditions may mask important 
differences across jurisdictions. Specific jurisdictions may have more 
aggressive utilization review or more permissive legal structures. A next 
step in this analysis was to examine whether the incidence of work-
related spinal surgery for an individual jurisdiction can substantially 
exceed national averages as a result of jurisdiction-specific conditions. 
This portion of the analysis compared California to the US. Since we 
do not have population totals (denominators) for work related back 
conditions, we used an alternative approach. Using the Center for 
Medicare and Medicaid Service’s National Hospital Discharge Survey, 
we analyzed national spinal surgery inpatient admissions and compared 
that to California using data from the Office of State Health Planning 
and Development (OSHPD). 

We found that spinal surgery admission in California for working age 
adults were paid under workers’ compensation 29.1 percent of the time 
(2000-2002). For the rest of the US, these same admissions were paid 
by workers’ compensation only 13.7 percent of the time. This differ-
ence could be attributable to less aggressive treatment in California for 
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non-workers’ compensation patients or more aggressive treatment for 
workers’ compensation back cases.8 

To examine this issue further, the portion of all workers’ compensation 
surgeries nationwide that are accounted for by California was evaluated. 
Over the period 2000-2002, California accounted for 18.6 percent of all 
workers’ compensation related spinal surgeries nationwide. During that 
same period, California accounted for only 11 percent of the working 
population.

8 It should be noted that California occupational injury incidence rates and the 
characteristics of the injuries/illnesses are very similar to national averages and 
are not the cause of more frequent hospitalization for occupational injuries and 
particularly spinal conditions. 

FIGURE 3
Percent of Spinal Surgeries Paid by Workers’ Compensation 

(Working age population)
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These data suggest that spinal surgery is about 70-110 percent more 
likely to be performed on workers’ compensation cases in California 
than in the typical workers’ compensation system or in group health 
for persons with similar conditions. The lower bound estimate suggests 
both that California non-occupational healthcare providers treat spinal 
injuries less aggressively and workers’ compensation more aggressively. 
The upper bound assumes that California non-occupational back 
conditions receive surgical intervention at rates similar to the US as a 
whole. 

We conclude that nationally, the probability of surgery – given a back 
condition – is similar between occupational and non-occupational-re-
lated conditions. On the other hand, workers’ compensation cases in 
California are much more likely than cases in California group health 
or other U.S. workers’ compensation systems generally, to receive 
surgery for occupational-related back conditions. Similar findings for 
other jurisdictions would offer strong support for adoption of measures 
to limit spinal surgeries and assess whether they are appropriate and 
justified on the basis of current medical knowledge.

FIGURE 4
California vs. United States - Workers’ Compensation Spine Surgery 

and Workforce 
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Are back surgery interventions more aggressive when the patient is a 
workers’ compensation case?

Even if inpatient hospital costs were fairly stable, as observed above, 
occurrence of spinal surgery could be increasing rapidly if most other 
procedures were declining in frequency or severity. In this section, we 
examine this possible explanation. 

California OSHPD and CMS National Hospital Discharge Survey data 
include the Diagnostic Related Group (DRG) under which the inpa-
tient stay was billed. DRGs are used by most payors (including Cali-
fornia workers’ compensation and Medicare/Medicaid) to reimburse 
hospitals. The table below displays the DRGs that cover spinal surgery 
inpatient stays. OSHPD data also identifies the source of payment, 
including workers’ compensation. Medicare assigns a “relative value” 
to each DRG. Relative values are multiplied by a fixed dollar amount 
to determine the ultimate paid amount. OSHPD and NHDS data also 
identify the source of payment, including workers’ compensation.

TABLE I 
Diagnostic Related Groups

DRG Description
Relative 
Value (2003)

496 Combined anterior/posterior spinal fusion 5.6839

497 Spinal fusion with complications  3.4056

498 Spinal fusion without complications 2.5319

499 Back & neck procedure except fusion w/ CC 1.4244

500 Back & neck proc. except fusion w/o CC 0.9369

519* Cervical fusion w/ CC 2.4266

520* Cervical fusion w/o CC 1.5780

*519 & 520 were separated from 497 and 498, respectively, in 2002.
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Using the codes for primary payor and DRGs listed above, we identi-
fied all workers’ compensation cases and the subset that involved spinal 
surgery. The number of workers’ compensation hospital admissions has 
remained fairly steady, with a slight rise through 2001 and slight decline 
in the subsequent years. Admissions related to spinal surgery DRGs fol-
low the same pattern. As a result, spinal surgery admissions have stayed 
relatively constant as a percentage of all hospital admissions, rising 
from 29.8 percent of admissions in 1998 to 30.7 percent of admissions 
in 2003. Again, we conclude that an increase in the frequency of spinal 
surgery was not a driving force in medical cost increases.

The national data tell a somewhat different story. Overall workers’ 
compensation inpatient admissions have declined over the period 1998-
2003. Spinal surgery is a smaller portion of all workers’ compensation 
inpatient admissions nationally than it is in California.

There is an alternative explanation for spinal surgery as a cost driver. 
The DRGs that comprise spinal surgery have very different relative 
values. A shift from less to more costly DRGs could drive an increase 
in the total cost of inpatient stays related to spinal surgery even if the 
number of surgeries did not change (see Figure 6). 

Figure 7 shows evidence that the composition of surgeries performed 
on an inpatient basis has shifted towards more complex and expensive 
DRGs. In 2002, DRGs 497 and 498 were split into two new DRGs (519 
and 520); we combined the DRGs using the definition operative in 
1998 (497+519 and 498+520) in order to create a consistent time series. 

DRGs 496 and 498 are two of the three most complex and expensive. 
These were also the two DRGs with the greatest increase in their pro-
portional share of all spinal procedures (400 percent – but on a small 
initial base – and 20 percent, respectively). On the other hand, DRGs 
499 and 500 are the least complex and least expensive. These latter two 
DRGs showed the greatest proportional decline (29 and 30 percent, 
respectively). We conclude that while the back surgeries as a portion of 
all workers’ compensation admissions have not increased significantly, 
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the complexity and expense of these surgeries has increased. This drove 
costs higher. Because these complex surgeries are more invasive, they 
may also increase the risk of poor outcomes (Franklin et al., 1994). The 
effect of a shift from less complex to more complex procedures would 
result in a 15 percent increase between 1998 and 2003 in spinal surgery 
costs at 2003 reimbursement rates. The same pattern is apparent in the 
national data, with particularly rapid growth in DRG 496. 

The distribution of spinal DRGs in California workers’ compensation 
is also skewed towards more complex surgeries and those with poorer 
outcomes (complications) than we observe for the working age popula-
tion treated under group health. Figure 8 shows the distribution of 
DRGs for both workers’ compensation and group health. We observe 
that workers’ compensation admissions are skewed towards DRGs 496-
498 (back surgery involving fusion) and group health admissions more 
frequently involve 499 and 500 (back surgery not involving fusion). For 
this comparison we are controlling for age and source of payment.9 The 
major difference besides payor is that all of the workers’ compensation 
patients were employed at injury, but only about 60-70 percent of the 
group health patients would be working at onset.

The aggressiveness of spinal surgery for occupational injuries nationally 
is less clear than the data for California. The distribution of surgeries 
by DRG is more similar between the two systems, except for the most 
complex DRG (496), where only a small percentage of non-occupation-
al back conditions receive anterior/posterior fusion surgery.

9 In all of these comparisons between workers’ compensation and non-workers’ 
compensation hospital admissions, we exclude admissions paid under Medicaid 
and Medi-Cal (CA) because these populations are generally not working and 
include a substantial fraction of disabled persons with complex health problems.
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Conclusions Regarding Spinal Surgery

In California, spinal surgery was not an important cause of 
the rapid rise in total workers’ compensation costs or workers’ 
compensation medical costs.
Hospital costs are being driven by the largely unregulated area 
of outpatient, ambulatory surgery centers.
Nationally, working age adults with back conditions are no 
more likely to have surgery when the condition is occupational 
than when it arose outside of work.
However, spinal surgery may be used much more aggressively 
in specific jurisdictions (e.g. California workers’ comp system) 
than in other jurisdictions or in group health systems.
The surgical techniques used in California workers’ compen-
sation are much more invasive and complex than surgical 
techniques used for treatment of back conditions in California 
group health.
This indicates that effective review of workers’ compensation 
spinal surgery in California could improve outcomes and limit 
cost by limiting marginal surgeries. Second opinions upon 
request focus on eliminating marginal surgeries, and may be 
an important tool for reducing medical cost while improving 
outcomes.

These results suggest that a program to assess surgery decisions at the 
margin has the potential to lower employer costs and improve outcomes 
for workers. California adopted a second opinion process narrowly 
focused on spinal surgery during the last series of reforms. Below we 
discuss the potential impact of this type of utilization control.

History of Second Surgical Opinion Process  

Interestingly, surgery second opinions (note: these programs deal with 
all forms of surgery, not just spinal surgery) were first introduced in 
1972 as a management-labor effort to control Taft-Hartley union health 

•

•

•

•

•

•
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plan costs (Lindsay & Newhouse, 1990; Wagner & Wagner, 1999). 
The focus of the effort was surgery because of the belief that too many 
operations were being performed, adding to healthcare costs. Subse-
quently, most research focused on the federal insurance programs of 
Medicaid and Medicare. These programs in the 1970s were similar in 
many ways to workers’ compensation programs in the current era. They 
were fee-for-service and had few utilization control mechanisms typical 
of today’s group health and federal programs. Second surgical opinion 
process (SSOP) programs were meant to reduce the number of surgeries 
by reducing the number of inappropriate surgeries (Wagner & Wagner, 
1999). The focus, in the early years, was clearly on payors being able to 
limit procedures. 

A number of studies demonstrated a positive impact of these programs 
in reducing expensive medical procedures. However, a systematic review 
of these studies done at the end of the 1980s found the quality of 
the previous studies poor and consequently the impacts inconclusive 
(Lindsey & Newhouse, 1990). Several of the studies found that a crucial 
component of the savings came from patients that did not follow up 
with the second opinion process when required. In essence, the extra 
burden of seeking a second opinion was enough to reduce the number 
of expensive services (Chu, Lavoie, & McCarthy, 1992). Lindsey and 
Newhouse (1990) also found evidence from studies that a key source of 
reduction was the impact of lessening the number of requests made by 
providers. Both of these effects can be thought of as “passive” reduc-
tions.
 

Effectiveness of Utilization Review in Workers’ 
Compensation 

The second opinion process is a special case of utilization review. The 
very limited research literature on utilization review in workers’ com-
pensation is summarized here. 
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Washington State’s Department of Labor and Industry introduced 
guidelines in 1988 for elective lumbar fusion. Spinal surgery can 
involve fusion (more complex) or other procedures (less complex) and 
is defined by the nature of the inpatient hospital admission. Elam et al. 
(1997) evaluated the introduction of workers’ compensation practice 
guidelines on lumbar-spinal fusion in Washington. The authors evalu-
ated the rate of lumbar fusion for workers’ compensation patients over 
the period 1987-1992 and found a decline of 33 percent in fusion rates, 
while non-fusion rates remained constant. Prior to the introduction 
of guidelines, the rate of fusion operations as a fraction of all lumbar 
surgeries was higher among the workers’ compensation inpatient popu-
lation than for a similar non-occupational inpatient population. After 
the introduction of guidelines, the rate declined below that for the 
non-occupational treatment population. Above, we observe a similar 
pre-reform situation in California, where utilization of more complex 
surgeries (e.g., DRGs 496-498) involving fusion are much more com-
mon in workers’ compensation as a portion of all spinal surgeries than 
in group health. We will have to wait to see if spinal SSOP has the same 
effect of reducing the portion of more invasive surgeries.

The second opinion process can impact utilization at three stages. First, 
the process may impose additional burden on physicians and make ap-
proval less likely. Therefore, doctors may be less inclined to recommend 
surgery in borderline cases. Second, the process may discourage workers 
from pursuing surgery where it requires submitting to additional ap-
pointments and evaluations (Lindsey & Newhouse, 1990). And third, 
there may be substantially fewer surgeries when the second opinion 
does not support the request for surgery. 

The impact of the first barrier, the threshold issue for the physician, was 
well demonstrated in a 1999 Washington State study evaluating the cost 
effectiveness of utilization review (UR) on MRIs. Initially, Washington 
had UR in place for all MRI requests. The state’s study and found that 
the rejection rate was so low (2 percent) that the UR process cost twice 
as much as was saved on MRI costs. A decision was made to discontin-
ue UR on MRIs in 1999 (the opposite of imposing new requirements). 
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There was a clear inflection point in the trend on the number of MRIs 
that was coincidental with the elimination of UR. The frequency 
showed an initial jump and also a significant change in trend for both 
spinal and lower-extremity MRIs. The initial change is equivalent to 
an increase of between 19.4 percent (spine) and 25.5 percent (lower ex-
tremity) with additional utilization increases due to more rapid growth 
in subsequent years. This is strong evidence of the impact of utilization 
review on controlling request by providers and echoes the findings of 
the Commission on Health and Safety and Workers’ Compensation 
study on the primary treating physician (Neuhauser, 2001).

Future Research Focus

The program in California is still too new to confidently estimate the 
impact of each of these three potential intervention points on the 
frequency and aggressiveness of spinal surgery. The California Commis-
sion on Health and Safety and Workers’ Compensation (CHSWC) is 
currently collecting data on the first two years of the program. The first 
and third intervention points for the second opinion process, doctors’ 
recommendations of surgery, and the formal rejection of the surgery 
will be measured using OSHPD data and information on the decisions 
of second opinion providers collected by the California Division of 
Workers’ Compensation. 

The initial data on California’s spinal SSOP on the “passive” reduc-
tions from worker response already echo findings from early studies. 
Approximately 30 percent of workers required to get a second opinion 
never pursued the required process. This program is recent and the 
experience is still limited, but this fraction is similar to that observed in 
previous studies and represents an important change. 

For workers who received approval, failed to pursue surgery, or were 
denied surgery, what were their outcomes? Did they ultimately undergo 
surgery at their own expense or the expense of a third party? This was a 
common outcome observed in studies evaluating SSOP process in oth-
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er medical systems. However, this is inconsistent with some stakehold-
ers’ perception of appropriate reimbursement to workers and consistent 
internalization of occupational injury costs by employers.

CHSWC is currently fielding a mail and telephone survey to determine 
why workers failed to pursue the process, whether they had spinal 
surgery anyway (and if so, who paid), and how they view their current 
health. 

Ultimately, CHSWC would like to evaluate the health and return-to-
work outcomes of spinal surgery candidates based on long-term earn-
ings, employment, and health data. A study design involving sampling 
all time-loss back cases in California, before and after the introduction 
of the spinal SSOP, is ideal. Again, CHSWC is looking at collecting 
long-term employment, earnings, and health data to assess whether any 
reductions in the aggressiveness of surgical interventions increased or 
decreased the ultimate welfare of the injured workers. This, along with 
any cost savings for employers, represents the appropriate measure of 
program effectiveness.
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and Commissions in Philadelphia in September 2005, there were a 
number of healthcare providers as well as others who expressed con-
cerns about apparent trends in mortality and morbidity among injured 
workers using opioids. The purpose of this article is to summarize some 
of the information that is known on this topic in the hope it will pro-
vide a springboard for further study and discussion.

This article will be divided into four parts:1

Part One will present some background and will describe pol-
icy changes that have occurred nationally in the area of opioid 
use for chronic non-cancer pain over the last 5 to 10 years. 
Part Two will describe some of the evidence available in the 
medical and scientific literature regarding the safety of opioids 
and the ability of opioids to help patients regain function and 
allow them to safely return to work. This section will touch 
on evidence relating to mortality and morbidity in the general 
population, and among injured workers who are being treated 
with opioids. 
Part Three will describe guidelines that have been written spe-
cifically for the workers’ compensation setting. As an appendix 
to this section we will include an example of one guideline, in 
its entirety, which has shown some value in both the clinical 
setting and the insurance environment.
Part Four will briefly discuss where to go from here, with a dis-
cussion of tools such as prescription monitoring programs, and 
what additional research may be helpful in guiding decision 
makers facing these issues.

It is beyond the scope of this article to provide a comprehensive review 
of the literature on this topic. We will try to be balanced and objective, 
and will focus as much as possible on high-quality, scientific data pub-
lished in peer-reviewed journals. We will describe in some detail a few 

1 Editor’s Note: Parts One and Two are printed in this issue of the Journal. Parts Three 
and Four will be printed in the Fall 2006 issue of the Journal.
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notable studies that may serve to illustrate some key issues and provide 
a basis for further discussion. 

Part One: Background

In Part One we will present six areas of background information that 
may help us understand the context for the concerns that we face today. 
These include:

Pre-1990s. In this section we will discuss attitudes and guide-
lines as they existed before many medical boards and other 
groups made changes in the 1990s.
Undertreatment of chronic pain. In this section we describe 
concerns that many experts have shared regarding cancer and 
non-cancer pain that is inadequately treated, which led to 
changing attitudes in the 1990s.
Liberalization of regulations and guidelines. Here we describe 
the dramatic liberalization among state medical boards and a 
number of national and international groups.
OxyContin use and abuse. This section describes the introduc-
tion of OxyContin in the mid-1990s, which led some experts 
to wonder if there is a need to re-visit decisions on opioid use.
Methadone increasingly used for chronic pain. Here we de-
scribe another trend that may have contributed to a number of 
problems that seem to have arisen in recent years.
Alternatives to opioids increasingly questioned. This section 
touches on concerns raised in 2005 about the cardiovascular 
risks of some non-steroidal anti-inflammatory medications like 
rofecoxib (Vioxx), and the relative advantages and disadvan-
tages of opioids compared to other methods to treat chronic 
non-cancer pain.

1.

2.

3.

4.

5.

6.



IAIABC Journal192

Pre-1990s – Historical perspectives on opioid use

For many decades, the prevailing view of opioid therapy was extremely 
negative. This view was based largely on the fear of drug abuse and 
the medical community’s fear of the regulatory authorities. The pain 
literature indicated opioids posed an increased risk of disability, abuse, 
and addiction. 

A 1991 national survey of medical board members supported this nega-
tive view of opioid therapy; most medical board members across the 
country who were surveyed said at that time that they would discourage 
a physician from prescribing opioids for a patient with chronic non-can-
cer pain, and approximately one-third said they would investigate the 
practice as a potential violation of law (Joranson, 1995). 

As examples, in 1991 the Oregon Board of Medical Examiners had 
guidelines which stated that it is not “generally accepted in current 
medical therapy” to treat non-malignant pain with narcotics on a 
routine basis. For those rare patients for whom chronic administration 
of opioids was appropriate, there was to be a clear diagnosis and close 
monitoring of the effectiveness of the treatment regimen. In 1992, the 
Washington State Medical Disciplinary Board stated that chronic pain 
conditions are “best not treated with opioids” (Joranson, 1995).

Undertreatment of chronic pain

Before 1990, and even today, many authorities and experts have been 
concerned that there is a significant problem of undertreatment of 
chronic pain, including both cancer pain and non-cancer pain. As one 
example, Peter Jacobson (2003) from the Department of Neurology at 
the University of North Carolina School of Medicine wrote: “Informed 
regulatory agencies and professional organizations such as the American 
Academy of Neurology recognize the undertreatment of patients with 
chronic non-cancer pain… .” Likewise, Barry Dickinson et al. (2000), 
writing for the American Medical Association’s Council on Scientific 
Affairs, published an article on the use of opioids to treat chronic 
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non-cancer pain, noting that, “Some physicians continue to undertreat 
pain… [although] a subgroup of patients with chronic, non-cancer pain 
can benefit from long-term opioid treatment... .”

In that same article, the authors also wrote, “Restrictive regulatory poli-
cies on the use of opioids and physicians’ fears of regulatory scrutiny 
continue to play a part in the undertreatment of pain.” 

In 2001, the American Academy of Neurology Ethics, Law and Human-
ities Committee wrote: 

Unrelieved pain remains a problem for patients with chronic 
and acutely life-threatening illnesses… Some neurologists avoid 
or undertreat the patient with chronic pain, citing a series of 
physician-related and institutional barriers, such as inadequate 
training or diagnostic capability, unfamiliarity with pain treatment 
methods and outcome measures, insufficient time, lack of multi-
disciplinary support, reimbursement barriers, or medicolegal 
concerns (American Academy of Neurology, 2001).  

As an example of “medicolegal concerns,” one factor in the undertreat-
ment of chronic pain has been fear on the part of physicians about 
actions such as revocation of medical licenses by state medical disciplin-
ary boards. These fears persist today. A nationally recognized expert 
(Portenoy, 2004) on the use of opioids for palliative care wrote, “Judg-
ments about opioid therapy have been repeatedly challenged by an on-
going need to engage with a complex network of state and federal regu-
lators, whose objectives often seem uncoordinated and uninformed, 
if not capricious.” Another author (Balko, 2005) wrote, “America is in 
the midst of an ongoing epidemic of undertreated chronic pain.” He 
described dozens of cases of doctors who have been victims of “witch 
hunts.” 

For example, he described Dr. Frank Fisher – a Harvard-trained physi-
cian – who once specialized in the treatment of chronic pain in Califor-
nia. Balko (2005) wrote: 
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A little more than 5 years ago, California Attorney General Bill 
Lockyer initiated a high profile campaign against pain doctors who 
prescribe large doses of opioids… The state seized Fisher’s assets. 
His bail was set at 15 million dollars and he faced a possible life 
sentence. Over the next 5 years, every one of the charges against 
Fisher slowly fell away… He spent 5 months in prison and has 
paid hundreds of thousands of dollars in legal fees. He has yet 
to get his assets back, faces several civil lawsuits spurred by his 
arrest, and still awaits hearings of the status of his medical license 
– which means he still can’t earn a living.

Stories like these often contain elements of truth, as well as elements 
of exaggeration. Regardless, such stories are thought to contribute to 
significant reluctance by many physicians to prescribe opioids.

Liberalization of regulations and guidelines

Beginning in the mid-1980s, survey data highlighted the variability 
of the population with chronic pain and showed highly favorable 
outcomes in some who received opioid therapy. Many patients were 
described who were treated for months or years and had consistent pain 
relief, no significant toxicity, and stable or improved function. Equally 
important, these data suggested that patients could handle these drugs 
responsibly, without the problematic behaviors consistent with abuse or 
addiction (Portenoy, 2004).  

The scientific basis for these findings was from limited studies sug-
gesting that true addiction in clinical settings may be relatively rare 
(Portenoy, 1996), and from small, short-term controlled trials dem-
onstrating efficacy for pain relief (Moulin, 1996). From this basis, a 
growing number of pain experts came to promote the use of opioids for 
chronic non-cancer pain.

During the 1990s, many state medical boards implemented dramatic 
liberalization of regulations regarding use of opioids for the treatment 
of chronic non-cancer pain. In 1998, the Federation of State Medical 
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Boards produced a model policy for the use of controlled substances 
for the treatment of pain. Since then, many state medical boards across 
the country adopted the model policy in whole or in part. For example, 
in the 1990s, the state medical boards of Alaska, Arizona, California, 
Georgia, Idaho, Massachusetts, Minnesota, North Carolina, Oregon, 
Texas, and Washington (not a complete list) all published guidelines 
that addressed the prescribing of opioids for intractable pain. 
Overall, there was a substantial increase in the number of policies 
addressing this issue, from a total of six policies in 1989 to 91 policies 
in 2003. Such policies include Intractable Pain Treatment Acts and 
medical board regulations, guidelines, or policy statements (Gilson, 
2005). In addition to medical boards, in some states, such as California, 
pharmacy and nursing boards have also developed guidelines. These 
policies represented a “180-degree” change from the nearly complete 
prohibition of regular opioid use for chronic pain, particularly in the 
workers’ compensation setting, prior to that time. 

It is beyond the scope of this article to provide a comprehensive, up-
to-date summary of the current status of guidelines in all 50 states and 
guidelines developed by numerous national and international organiza-
tions. We present a few examples below for illustrative purposes only.

An example of the more liberal state guidelines adopted in the 1990s 
are those of the Medical Board of California, published in 1994 (Joran-
son, 1995): 

... the prescribing of opioid analgesics for patients with intracta-
ble non-cancer pain may be beneficial, especially when efforts to 
remove the cause of pain or treat it have been unsuccessful. Physi-
cians should not fear disciplinary action from any enforcement 
or regulatory agency in California if they adhere to the following 
principals of professional practice.

Also in 2004, the American Academy of Pain Medicine, the American 
Pain Society, and the American Society of Addiction Medicine issued a 
two-page consensus document, “Public Policy Statement on the Rights 
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and Responsibilities of Healthcare Professionals in the Use of Opi-
oids for the Treatment of Pain.” Recommendations in this statement 
include a number of general principles and guidelines. Of special note, 
the recommendations state the following (American Academy of Pain 
Medicine, 2004): 

Healthcare professionals who are practicing medicine in good 
faith and who use reasonable medical judgment regarding the 
prescription of opioids for the treatment of pain should not be 
held responsible for the willful and deceptive behavior of patients 
who successfully obtain opioids for non-medical purposes.

In London, 2004, the Pain Society, the Royal College of Anaesthetists, 
the Royal College of General Practitioners, and the Royal College of 
Psychiatrists published a consensus statement, “Recommendations for 
the Appropriate Use of Opioids for Persistent Non-Cancer Pain” (Pain 
Society, 2004). The document espoused the use of opioids for chronic 
non-cancer pain, but, in the opinion of one reviewer (Portenoy, 2004):

... regrettably provides little practical guidance on selection of 
patients, structuring of therapy to enhance monitoring and 
control, or strategies to manage patients whose problematic 
behavior is not severe enough to warrant specialist referral. It 
includes an unsubstantiated statement that short-acting opioids 
predispose to tolerance and dependence, and sadly neglects the 
problem of severe chronic pain in patients with known chemical 
dependency.

In the 1980s, the World Health Organization (WHO) developed a 
guideline for the treatment of cancer pain, which includes recom-
mendations for opioid use in many cases. While it does not directly 
address the issue of non-cancer pain, the WHO guideline for treatment 
of cancer pain is widely accepted and its use is also recommended for 
persistent non-cancer pain (Nikolaus, 2004).
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In 2004, the United States Drug Enforcement Administration pub-
lished a 31-page document containing guidelines that had been ne-
gotiated with a number of groups and specialists, including Russell 
K. Portenoy, a leading pain expert at New York’s Beth Israel Medical 
Center and David E. Joranson, University of Wisconsin Pain Special-
ist. These guidelines were published in August of 2004 in the form 
of a “Frequently Asked Questions” feature prominently displayed on 
the Drug Enforcement Administration (DEA) Web site. They were 
described at that time as an effort to codify the “balance” that both the 
DEA and the pain management community have long said they are 
seeking. In late 2004, the DEA reversed its support for this set of nego-
tiated “guidelines.” The agency removed the document from its Web 
site, less than two months after announcing it. DEA spokesman Ed 
Childress said the DEA intended to rework the guidelines and publish 
them again (Washington Post, October 21, 2004).

OxyContin use and abuse

OxyContin (Purdue Pharma L.P., Stamford, CT) was approved by the 
Food and Drug Administration in 1995 as a sustained-release prepara-
tion of oxycodone hydrochloride and was thought to have much lower 
abuse potential than immediate-release oxycodone because of its slow-
release properties. However, beginning in 2000, widespread reports of 
OxyContin abuse surfaced. 

It appears that individuals began to abuse OxyContin for the euphoric 
effect it produces — an effect similar to that associated with heroin use. 
OxyContin tablets have a controlled-release feature and are designed to 
be swallowed whole. In order to bypass the controlled-release feature, 
abusers either chew or crush the tablets. Crushed tablets can be snorted 
or dissolved in water and injected. OxyContin abuse among high 
school students became a particular problem. Four percent of high 
school seniors in the United States abused the drug at least once in the 
course of one year, according to the University of Michigan’s “Monitor-
ing the Future Survey” (National Drug Intelligence Center, 2003).
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In response, Purdue Pharma L.P. sponsored the development of a 
proactive abuse surveillance program, the Researched Abuse, Diver-
sion and Addiction-Related Surveillance (RADARS) system. In a paper 
published in 2005 by Cicero et al. from the Washington University 
School of Medicine, the authors describe results obtained from one 
aspect of RADARS — the use of drug abuse experts (i.e., key infor-
mants) — as a source of data on the prevalence and magnitude of abuse 
of prescription drugs. The results indicate that prescription drug abuse 
has become prevalent, with cases reported in 60 percent of the zip 
codes surveyed. The prevalence of abuse was rank ordered as follows: 
OxyContin >or= hydrocodone > other oxycodone > methadone > mor-
phine > hydromorphone > fentanyl > buprenorphine. In terms of the 
magnitude of abuse, modest growth was seen with all analgesics over 
the 10 calendar quarters they monitored, but was most pronounced 
with OxyContin and hydrocodone. 

Cicero et al. (2005) concluded: 

OxyContin abuse is a pervasive problem in this country, but it 
needs to be considered in the context of a general pattern of in-
creasing prescription drug abuse. Over the past 5 years, there have 
been reports, frequently anecdotal, that opioid analgesic abuse has 
evolved into a national epidemic. This study reports systematic 
data to indicate that opioid analgesic abuse has in fact increased 
among street and recreational drug users, with OxyContin and 
hydrocodone products the most frequently abused. 

The authors emphasize that, while steps need to be taken to reduce 
prescription drug abuse, “very great care needs to be exercised in the 
nature of these actions so the legitimate and appropriate use of these 
drugs in the treatment of pain is not compromised as a result” (Ibid.). 

Methadone increasingly used for chronic pain

In addition to the introduction of OxyContin, changing patterns of 
physician prescription of methadone may also have contributed to 
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concerns about opioid use. Methadone traditionally has been used to 
treat opiate addiction, but in recent years has been used increasingly 
for management of chronic pain. In North Carolina, for instance, there 
was a four-fold increase in the amount of methadone sold to pharma-
cies and hospitals between 1997 and 2001, probably reflecting the 
increased use of methadone for pain management. As a result, there 
is evidence that a number of deaths have resulted from methadone, in 
some cases involving patients who have taken it as prescribed. For exam-
ple, because the analgesic effect of methadone lasts less than 12 hours, 
while its plasma half-life can last for up to 72 hours, some authors have 
postulated that frequent dosing can result in toxic levels (Ballesteros, 
2003).  

Alternatives to opioids increasingly questioned

Some non-steroidal anti-inflammatory medications (NSAIDs), such as 
Vioxx, Bextra and Celebrex, have recently been associated with new 
side effects that may limit their use in some chronic pain patients. 

A scientist at the U.S. Food and Drug Administration, David Graham, 
M.D. (2005), authored a study which said Vioxx caused an estimated 
88,000 to 140,000 excess cases of serious heart disease in the United 
States while it was on the market.

A Food and Drug Administration advisory panel narrowly voted in 
February 2005 to recommend that Merck & Co. be allowed to resume 
sales of Vioxx, which the company had removed from the market in 
2004. The panel said that all three scrutinized Cox-2 drugs — Bextra, 
Celebrex, and Vioxx — pose cardiovascular risks. The panel also voted 
to recommend allowing both of Pfizer Inc.’s painkillers Celebrex and 
Bextra to remain on the market, as long as Celebrex had a stronger 
warning label. 

The new concerns about some NSAIDs have raised questions about 
the relative risks of opioids compared to alternative methods of treating 
patients with chronic non-cancer pain.
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Part Two:  Current Evidence on the Safety of Opioids 
and Their Effect on Function

In Part Two, we will discuss three aspects of safety and function:

Fatalities. We will present evidence that suggests there may be 
a national trend of increasing fatalities associated with opioids 
prescribed for chronic pain. 
Adverse effects. We will discuss research on adverse effects 
from opioids, such as addiction, tolerance, and respiratory 
depression. 
Effect on function. We will discuss studies which address the 
question of whether opioid use for chronic non-cancer pain 
actually improves a patient’s function.

Fatalities associated with opioids

Studies of mortality trends associated with opioid use in various states 
have revealed some potentially disturbing trends. In a nutshell, a few 
studies have shown increasing rates (Maine, North Carolina, Utah, and 
Washington), stable rates in New York City, decreased rates in New 
Mexico, and increased rates in a national study of 11 states (details fol-
low).  

Caution is advised in drawing strong conclusions from these studies. It 
should be noted that all of these studies have potential flaws and limita-
tions. It is beyond the scope of this article to address these in detail. 
Suffice it to say that further research is needed to assess existing data in 
this area, and to generate new data to evaluate trends on this key topic.

Despite these caveats, the findings of these studies warrant serious 
concern. Fatalities of any type are significant, and they are especially 
alarming when they are preventable. When the underlying condition 
is non-life-threatening, as is the case with many workers’ compensation 
cases, special efforts should be made to prevent fatalities related to treat-
ment, such as with opioid medications.

1.

2.

3.
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In the sections that follow, we present synopses with more detail about 
selected studies of mortality trends associated with opioids, in chrono-
logical order of the date the studies were published.

Maine (�00�)

Sorg et al. (2002) have reported that drug deaths had been increasing in 
Maine. The State of Maine Office of Chief Medical Examiner, Office 
of Attorney General, and Office of Substance Abuse responded by 
launching a review and analysis of drug deaths that occurred during the 
five years 1997-2002, including both suicidal and accidental overdoses. 
Both the rate and number of drug deaths increased substantially, rising 
from 34 in 1997 to 90 in 2001. They found that: 

An overwhelming majority involve narcotics (opiates and opioids) 
prescribed for pain, including methadone, oxycodone, fentanyl, 
and others. In 53% of all drug deaths, narcotics are mentioned 
as a cause of death. Prescription narcotics, including methadone, 
comprise 65% of the narcotic deaths. Many decedents have other 
physical conditions, such as cardiovascular disease, lung disease, 
obesity, or chronic pain... These underlying conditions may in-
crease vulnerability to fatal drug overdose, either due to reduced 
capacity (for example, of lungs or heart) or because medications 
prescribed for the conditions may interact dangerously with 
drugs of abuse.

Drug Enforcement Administration (�00�)

In 2002, the United States Drug Enforcement Administration wrote to 
775 medical examiners requesting reports on all deaths associated with 
OxyContin for 2000 and 2001. Reports were received from 32 states. 
Reports were excluded if deaths could be attributed to such condi-
tions as cancer, AIDS, blunt trauma, etc. Of 949 reports received, 146 
deaths were categorized as “OxyContin verified” deaths, based partly on 
factors such as the finding of OxyContin tablets in the gastrointestinal 
tract, along with other findings. An additional 318 deaths were catego-
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rized as “OxyContin likely.” Of these 464 cases, there were only 88 that 
had quantifiable levels of blood alcohol at the time of death. Only nine 
deaths were associated with the presence of a “recent injection site,” 
and only one death was associated with snorting the drug. Of the 949 
reports received, more than 40 percent contained a benzodiazepine 
(Valium-like drugs); about 30 percent contained an antidepressant. The 
DEA report (2002) emphasizes that, although this finding of “poly-drug 
use” may seem problematic, prescriptions for multiple drugs are part of 
standard, approved, recommended treatment strategies for chronic pain 
patients.

North Carolina (�003)

Ballesteros and colleagues (2003) reported in the Journal of the American 
Medical Association that deaths due to methadone were increasing in 
North Carolina. They used medical examiner data to identify uninten-
tional deaths due to methadone in North Carolina from 1997 through 
2001. For deaths to be included in this report, the medical examiner 
must have concluded that methadone was a primary cause of death 
and that the manner of death was accidental; these determinations 
were made using autopsy results, drug concentrations, and a review of 
clinical and historical information. They simultaneously surveyed all au-
thorized North Carolina opiate treatment programs to determine which 
of the decedents had been receiving methadone therapy (Ballesteros et 
al., 2003).

The authors identified 198 deaths due to methadone. The number of 
deaths increased from 12 in 1997 to 80 in 2001. During this time the 
rate of deaths due to methadone per 100,000 population increased 
more than five-fold, from 0.16 in 1997 to 0.98 in 2001. In 75 percent 
of cases, the medical examiner concluded that methadone was the only 
drug that significantly contributed to death. Additional information on 
the likely source of methadone was documented in the medical exam-
iner reports for 97 (49%) of the decedents. Of these, 73 (75%) had 
been prescribed methadone by a physician. When shown the list of de-
cedents, opiate treatment programs reported that only 8 (4%) of them 
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were clients at their time of death, suggesting that most were receiving 
methadone as treatment for chronic pain.

New York (�004)

Bryant et al. (2004) found that in New York City, the number of 
accidental overdose deaths attributed to methadone stayed relatively 
constant between 1990 and 1998, averaging 13.9 percent of the total 
number of accidental overdose deaths during this time period. They felt 
the absence of an increase in methadone-induced overdose death was 
particularly noteworthy given that this was a period when the number 
of people in NYC receiving methadone for the treatment of drug ad-
diction went from 25,795 in 1990 to 33,666 in 1998, an increase of 
31 percent. The authors also found a lower likelihood of methadone-
related death among decedents with positive toxicology for illicit drugs. 
It should be noted that the time period of this study, 1990 to 1998, is 
earlier than other studies presented, which may partially explain the 
different findings and conclusions.

National trend in unintentional poisonings – study of 11 states (�004)

During 1990-2001, the death rate from poisoning in the United States 
increased 56 percent, from 5.0 per 100,000 population in 1990 to 7.8 
in 2001. In 2001, of 22,242 poisoning deaths, 14,078 (63%) were unin-
tentional. To describe trends in poisoning deaths, state health profes-
sionals in 11 states analyzed vital statistics data for 1990-2001 (Singleton 
et al., 2004).

The authors found that from 1990 to 2001, death rates attributed to 
unintentional and undetermined poisoning increased in all 11 states, 
with an average increase of 145 percent (range: 28-325%); poisoning 
homicide rates were stable, and poisoning suicide rates declined. Nine 
states (Colorado, Delaware, Florida, Kentucky, New Mexico, North 
Carolina, Oregon, Washington, and Wisconsin) reported increases 
in unintentional poisoning deaths; Massachusetts and Utah reported 
increases in undetermined poisoning deaths.
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Narcotics and hallucinogens accounted for 51 percent of all poisoning 
deaths. Nonspecific categories, such as “other opioids” (e.g., codeine, 
morphine, oxycodone, and hydrocodone), “other synthetic narcotics,” 
“other and unspecified narcotics,” and “other and unspecified drugs, 
medicaments, and biological substances” accounted for approximately 
half of all the documented substances associated with unintentional 
and undetermined poisoning deaths. 

New Mexico (�005) 

Shah et al. (2005) reported that New Mexico has led the nation in 
drug-related death since the 1990s and the drug-related death rate in 
New Mexico in 2001 was twice the national rate. New Mexico reached 
its highest drug-related death rate of 16.7 per 100 000 persons in 2002, 
a total of 302 deaths.

To explore this important issue for their state, Shah et al. conducted an 
investigation in order to: 1) examine methadone-related deaths among 
unintentional drug overdose deaths in New Mexico from 1998 to 2002 
and 2) compare characteristics of methadone-related deaths and non-
methadone-related deaths among all unintentional overdose deaths.

They found that methadone-related overdose death actually decreased 
from 1998 to 2002, with an average death rate of 1.6 per 100,000 
persons. Addressing the use of methadone for pain management, they 
wrote: 

It is probable that methadone prescribed for pain management 
has become a larger proportion of the total methadone consumed 
in the United States and abroad. In New Mexico, the retail dis-
tribution of methadone increased more than 300% from 4,561 
g in 1998 to 14,318 g in 2002… It is noteworthy that although 
methadone distribution in the state has rapidly increased in the 
past 5 years, the death rate due to methadone overdose decreased 
from 2.3 per 100,000 persons in 1998 to 1.5 in 2002, the peak 
year of drug overdose deaths in New Mexico.
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Utah (�005)

Caravati et al. (2005) conducted a study to characterize the trend in 
drug-poisoning deaths in Utah. The Centers for Disease Control and 
Prevention and the Utah Department of Health analyzed medical 
examiner data for 1991-1998 and 1999-2003. They determined that 
during 1991-2003, the number of Utah residents dying from all drug 
poisoning increased nearly five-fold, from 79 deaths in 1991 (rate: 4.4 
per 100,000 population) to 391 deaths in 2003 (rate: 16.6). This in-
crease was largely the result of the tripling of the rate (from 1.5 during 
1991-1998 to 4.4 during 1999-2003) in poisoning deaths of uninten-
tional or undetermined intent caused by medications that can be legally 
prescribed.

Methadone and other prescription narcotics accounted for most of 
the increase from 1991-1998 to 1999-2003 in non-illicit drug-poison-
ing deaths of unintentional or undetermined intent. Comparing these 
periods, deaths attributable to methadone increased from 2 to 33 per 
year, and deaths attributable to other prescription narcotics (principally 
oxycodone and hydrocodone) increased from 10 to 48 per year. From 
1991-1998 to 1999-2003, the proportions of these deaths that involved 
alcohol or antidepressants decreased from 32.9 and 14.7 percent, 
respectively, to 19.9 and 6.6 percent. 

From 1997 to 2002, the amount of drugs distributed to Utah and the 
United States (in grams per 100,000 population) increased substantially 
for several of the prescription drugs described in this report, includ-
ing methadone (Utah: from 269 g to 1,703 g; United States: 194 g to 
954 g), oxycodone (Utah: 1,848 g to 9,804 g; United States: 1,668 g to 
8,056 g), and hydrocodone (Utah: 4,754 g to 8,122 g; United States: 
3,249 g to 6,777 g). In addition, from 1997 to 2002, the codeine supply 
declined (Utah: from 7,746 g to 5,179 g; United States: 9,396 g to 8,149 
g), possibly suggesting a prescription preference for newer pain-relieving 
drugs. 
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Caravati et al. (2005) state that: 

The six-fold increase in the methadone supply in Utah and 
five-fold increase in the United States were not the result of 
expansion of addiction treatment programs. Methadone is also 
used to control pain and can be prescribed by physicians for 
pain management. Review of medical examiner investigations 
into methadone deaths during 1996-2000 revealed previous 
methadone prescriptions for 48% (17 of 35) of decedents. A valid 
methadone prescription at time of death was found for 40% (14 
of 35) of decedents. Of those with a valid prescription, seven 
(50%) were taking methadone for the first time (range: zero to 
17 previous prescriptions) when they died. 

Washington State’s experience in workers’ compensation (�005)

Franklin et al. (2005) examined opiate prescriptions and dosing pat-
terns from computerized databases, 1996 to 2002, and accidental 
poisoning deaths attributable to opioid use based on death certificates, 
1995 to 2002, in the Washington State workers’ compensation system. 
They found that opioid prescriptions increased only modestly between 
1996 and 2002. However, prescriptions for the most potent opioids 
(Schedule II), as a percentage of all scheduled opioid prescriptions (II, III, 
and IV), increased from 19.3 percent in 1996 to 37.2 percent in 2002. 
Oxycodone HCl controlled-release (OxyContin) accounted for nearly 30 
percent of the Schedule II opioid prescriptions during 1996–2002.

Among Schedule II long-acting opioids, the average daily morphine 
equivalent dose increased by 50 percent, from approximately 88 mg/day 
morphine equivalents in 1996, to 132 mg/day morphine equivalents in 
2002. Thirty-two deaths were definitely or probably related to acciden-
tal overdose of opioids. The majority of deaths involved men (84%) 
and smokers (69%). The reasons for escalating doses of the most potent 
opioids are unknown, but the authors feel it is possible that tolerance 
or opioid-induced abnormal pain sensitivity may be occurring in some 
workers who use opioids for chronic pain. 
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Among the definite/probable (N=32) cases, oxycodone was mentioned 
in 15 cases, and methadone was mentioned in 23 cases (some of these 
were overlapping). The most common treated conditions were low back 
pain (62.5%, 20/32) and carpal tunnel syndrome (9.4%, 2/32). Only 
6.3 percent (2/32) of the cases would be considered catastrophic inju-
ries (1 spinal cord injury, 1 crush injury). For the 32 definite/ probable 
cases, 9/32 had other co-morbid conditions listed on the death certifi-
cate as possibly contributing to death, but not resulting in the underly-
ing cause of death (accidental opioid overdose): 6 with cardiovascular 
disease, 2 with COPD, and 1 with early liver cirrhosis. None of these 
cases had known terminal illness such as cancer. Finally, the most com-
mon listed drugs on the death certificates (N=32) in addition to opioids 
were 11 occurrences with antidepressants, 6 occurrences with benzodi-
azepines, and 2 occurrences with sedative-hypnotics (some of these cases 
were overlapping).

Opioid guidelines developed in collaboration with the Washington 
State Medical Society (see appendix in next issue) recommend that 
physicians obtain a pain management specialty consultation when daily 
morphine equivalent doses exceed 120 mg. In other words, at 132 mg/
day morphine equivalents in 2002, the average daily dose of potent opi-
oids prescribed for Washington State injured workers has now exceeded 
this ‘‘red flag’’ dose.

Adverse effects

In recent years, some publications have emphasized the safety of opioids 
used to treat chronic non-cancer pain. Other sources raise serious con-
cerns about their safety. For example, in their recent review in the New 
England Journal of Medicine, Ballantyne et al. (2003) concluded that:

...very large doses of opioids are prescribed for patients with 
chronic pain that is not associated with terminal disease, often 
in the absence of any real improvement in the patient’s pain 
or level of functioning. Whereas it was previously thought that 
unlimited dose escalation was at least safe, evidence now sug-
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gests that prolonged, high-dose opioid therapy may be neither 
safe nor effective.

Ballantyne and colleagues (2003) also wrote: 

Clinical and preclinical studies indicate that prolonged use of 
opioids may have adverse consequences, including opioid tol-
erance with the need for dose escalation, and opioid-induced 
abnormal pain sensitivity. Prolonged opioid use may have hor-
monal effects that result in reduced fertility, libido, and drive. 
Prolonged use may also result in immunosuppression, especially 
in susceptible persons. We do not yet know to what extent these 
effects are clinically relevant.

In the sections below, we will present a few selected references on some 
of the potential adverse effects. Again, it is beyond the scope of this 
article to provide a comprehensive review of the literature on this topic. 
We will describe in some detail a few notable studies that may serve to 
illustrate some key issues and provide a basis for further discussion. 

Addiction

Some experts have suggested that addiction may not be a major con-
cern in using opioids. For example, in 1996 the American Academy 
of Pain Medicine and the American Pain Society issued a consensus 
statement, “The Use of Opioids for the Treatment of Chronic Pain.” 
In it they wrote: “Studies indicate that the de novo development of 
addiction when opioids are used for the relief of pain is low” (AAPM, 
1996). (However, no scientific evidence was provided to support this 
statement.)  

However, some experts suggest there is cause for concern. The Ameri-
can Medical Association’s Council on Scientific Affairs published a 
review in 2000 titled, “Use of opioids to treat chronic, non-cancer 
pain.” With regard to the risk of addiction, the authors (Dickinson et 
al., 2000) stated: 
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The prevalence of addiction among patients with chronic, non-
cancer pain is unknown. There are no systematic longitudinal 
surveys of heterogeneous populations with this type of pain. 
The exposure of patients to an opioid does not necessarily elicit 
behavior consistent with addiction. The rates of drug abuse and 
addiction in patients with chronic, non-cancer pain have been 
estimated at between 3.2% and 18.9%. Higher rates of aberrant 
drug use have been reported in multidisciplinary pain manage-
ment programs. 

Tolerance

While some experts have suggested that tolerance may not be a major 
concern in using opioids, recent trends in our workers’ compensa-
tion data in Washington State have led us to conclude otherwise. For 
example, our data reveal a disturbing shift from Schedule III to Sched-
ule II opioids, and a dramatic increase in the average daily morphine 
equivalent dose. (See the earlier section on fatalities and Washington 
state workers’ compensation.) This contrasts with the 1996 consensus 
statement by the American Academy of Pain Medicine and the Ameri-
can Pain Society, in which the authors wrote: “Tolerance, or decreas-
ing pain relief with the same dosage over time, has not proven to be a 
prevalent limitation to long term opioid use… furthermore, for most 
opioids, there does not appear to be an arbitrary upper dosage limit as 
was previously thought.” (Again, no scientific evidence was provided to 
support this statement.)

Some concern about tolerance was also expressed by the American 
Medical Association’s Council on Scientific Affairs. With respect to 
tolerance, the authors (Dickinson et al., 2000) stated: 

Analgesic tolerance is not a significant clinical problem for most 
patients during the treatment of cancer pain. Most patients with 
chronic, non-cancer pain who are treated with opioids find an ef-
fective dose that remains stable for long periods. As with patients 
with cancer, dose escalation usually reflects progression of a pain-
ful lesion rather than drug-seeking, tolerance, or addiction. 
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However, they added (Ibid.): 

Patients who are physically dependent may experience subtle 
withdrawal symptoms between doses that manifest as increased 
pain. When these patients increase their opioid dose or frequency 
of use, they may actually be treating opioid withdrawal. Such phe-
nomena may contribute to a pattern of drug use in which pain 
becomes sustained or maladaptive behaviors manifest themselves. 
This can be minimized with the use of long-acting, controlled-
release opioid preparations.

Respiratory depression with methadone - delayed toxicity

Some experts have suggested that respiratory depression may not be a 
major concern in using opioids. For example, in the 1996 consensus 
statement by the American Academy of Pain Medicine and the Ameri-
can Pain Society, the authors wrote: 

It is now accepted by practitioners of the speciality of pain medi-
cine that respiratory depression induced by opioids tends to be 
a short lived phenomenon, generally occurs in the opioid-naïve 
patient, and is antagonized by pain. Therefore, withholding the 
appropriate use of opioids from a patient who is experiencing 
pain on the basis of respiratory concerns is unwarranted.

However, some evidence suggests cause for concern. White and Irvine 
(1999), researchers in Australia, wrote: “Tolerance to respiratory depres-
sion from opioids is less than complete and may be slower than toler-
ance to euphoric and other effects. One consequence of this may be a 
relatively high risk of overdose among experienced opioid users.”

White and Irvine also noted that concomitant use of alcohol and other 
drugs, including benzodiazepines, can markedly increase the chance of 
death due to potentiation of respiratory depression effects. They wrote: 
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Glutamate and GABA are the major excitatory and inhibitory 
neurotransmitters, respectively, mediating the control of respira-
tion. This explains the potential for interaction of opioids with 
benzodiazepines and alcohol: both benzodiazepines and alcohol 
facilitate the inhibitory effect of GABA at the GABA(A) receptor, 
while alcohol also decreases the excitatory effect of glutamate at 
NMDA receptors.

In addition, these long-acting opioids may have severe adverse conse-
quences in a delayed fashion, hours after ingestion (Wolff, 2002). It 
is possible that the risk associated with respiratory depression effects 
of long-acting opioids may be greatest at night, when recognition 
of respiratory depression may be reduced. Patients in a methadone-
maintenance program on stable doses of methadone were more likely 
than healthy controls to have substantial sleep-disordered breathing, 
including central sleep apnea and periodic breathing (Teichtahl, 2001). 
Other investigators have reported observations of unique sleep-disor-
dered breathing abnormalities during non-rapid eye movement sleep of 
patients on sustained-release opioids for chronic pain (Farney, 2003). 
These abnormalities included abnormal breathing, central apnea, and 
sustained low levels of blood oxygen. 

Paradoxical pain

Some researchers have found that sustained exposure to morphine 
results in paradoxical pain in regions unaffected by the initial pain 
complaint, leading to dose escalation, i.e. “analgesic tolerance.” Over 
the last several years, compelling evidence has accumulated regarding 
this adverse effect, sometimes called “abnormal pain sensitivity” or 
“paradoxical opioid-induced pain sensitivity.” Jianmen Mao (2002) of 
Harvard Medical School has published extensively on this phenom-
enon and wrote: 

A growing body of evidence suggests that the development of 
opioid-induced pain sensitivity is mediated through neural 
mechanisms that involve cellular changes and neural circuits and 



IAIABC Journal212

that interact with the mechanisms underlying the development of 
pathological pain. The current evidence also suggests that opioid-
induced pain sensitivity may be preventable by interrupting the 
cellular and molecular changes associated with the development 
of opioid tolerance. 

Jane Ballantyne (2003), also of Harvard Medical School, wrote in a 
review article: 

In patients receiving prolonged opioid therapy, increased expres-
sion of the endogenous opioid dynorphin has been noted in the 
spinal cord dorsal horn that is associated with enhanced pain 
sensitivity… . Although the exact mechanisms of NDMA-recep-
tor-mediated opioid tolerance have not yet been elucidated, this 
line of research has provided insights into several issues related 
to prolonged opioid therapy.  

The effect of opioids on function

Another unresolved question regarding chronic opioid use relates to 
whether opioids actually contribute to improvement in function, such 
as in the performance of activities of daily living and return to work. 
This issue would be relevant to any patient population, and is especially 
critical for a workers’ compensation system.

No direct evidence for a beneficial effect on function in the injured 
worker population has been published, and results regarding function 
in studies of other populations have been mixed (Ballantyne, 2003; 
Devulder, 2005).

Overall, there is limited evidence that opioids used for chronic non-can-
cer pain actually improve a patient’s ability to function.

Two recent articles reviewed the scientific evidence on this matter. One 
article was published in October 2005 by Jacques Devulder et al. of Bel-
gium in Current Medical Research and Opinion. The other was published 
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in November 2003 by Jane Ballantyne et al. of Harvard Medical School 
in the New England Journal of Medicine.

Devulder et al. (October 2005) wrote: 

For many physicians, pain relief stemming from opioid use is 
not enough unless there is also a noticeable change in quality 
of life and patient functioning. The impact of long-term opioid 
treatment on patients’ quality of life has been investigated in a 
limited number of trials, and these studies differ considerably 
with respect to their design and principal findings. This systematic 
review presents the results of these studies…. 

The authors searched the literature from 1954 to 2004, and found 11 
studies which evaluated long-term treatment with opioids in patients 
with chronic, non-malignant pain and assessed quality of life (N = 
2877). Six studies were randomized trials and the remaining five were 
observational studies. In general, the former had higher scores for the 
quality of the paper than the latter. Of the four randomized studies in 
which baseline quality of life was reported, three showed an improve-
ment in quality of life. Similarly, of the five observational studies, a 
significant improvement in quality of life was reported in four. They 
concluded that:

There is both moderate/high- and low-quality evidence suggest-
ing that long-term treatment with opioids can lead to significant 
improvements in functional outcomes, including quality of life, 
in patients with chronic, non-malignant pain. However, further 
methodologically rigorous investigations are required to confirm 
the long-term quality of life benefit of opioid treatment in these 
patients, and to elucidate the effect of physical tolerance, with-
drawal and addiction, which are all associated with long-term use 
of opioids, on patients’ functional status.

Ballantyne et al. (November 2003) include a useful table that summa-
rizes trials of opioids, including results relating to function. Unfortu-



IAIABC Journal214

nately, the article does not discuss the issue of function in detail. The 
authors simply wrote:
 

The majority (15 of 16 studies) showed significant analgesic 
efficacy of opioids in the treatment of chronic pain, including 
neuropathic pain, although the evidence of their effect on func-
tioning is mixed. In a few of these studies, pain relief was achieved 
without functional improvement. 

According to this analysis, nine studies addressed the issue of whether 
or not opioids were found to have an effect on the level of function-
ing. Unfortunately, none of the studies can be considered definitive or 
conclusive, partly because of the short period of follow-up for most of 
the studies. 

In the sections that follow, for the purpose of illustrating the variety of 
research methods and findings, we present synopses with more detail 
about selected studies mentioned in the reviews by Ballantyne and 
Devulder, in chronological order of the date the studies were published:

Moulin et al. (1996)

In this study from Canada, the authors undertook a randomized, 
double-blind crossover study to test the hypothesis that oral morphine 
relieves pain and improves the quality of life in patients with chronic 
regional pain of soft tissue or musculoskeletal origin who had not 
responded to codeine, anti-inflammatory agents, and antidepressants. 
Morphine was administered as a sustained-release preparation in doses 
up to 60 mg twice daily and compared with benztropine (active placebo) 
in doses up to 1 mg twice daily over three-week titration, six-week evalu-
ation, and two-week washout phases. Pain intensity and pain relief were 
rated weekly and psychological features, functional status, and cogni-
tion were assessed at baseline and at the end of each evaluation phase. 
After dose titration in the 46 patients who completed the study, the 
mean daily doses of drugs were morphine 83.5 mg and benztropine 1.7 
mg. On visual analogue scales, the morphine group showed a reduction 
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in pain intensity relative to placebo in period I (p = 0.01) and this group 
also fared better in a crossover analysis of the sum of pain intensity dif-
ferences from baseline (p = 0.02). No other significant differences were 
detected. The authors (Moulin et al., 1996) concluded that:

In patients with treatment-resistant chronic regional pain of soft-
tissue or musculoskeletal origin, nine weeks of oral morphine 
in doses up to 120 mg daily may confer analgesic benefit with 
a low risk of addiction but is unlikely to yield psychological or 
functional improvement. 

Jamison et al. (1998)

Jamison et al. (1998) from Harvard Medical School conducted a 
randomized, open, long-term, repeated-dose comparison of an anti-
inflammatory drug and two opioid regimens in 36 patients with back 
pain. Their objective was to examine the long-term safety and efficacy of 
chronic opioid therapy in a randomized trial of patients with back pain. 
All participants underwent a four-week washout period of no opioid 
medication before being randomly assigned to one of three treatment 
regimens for 16 weeks: 1) naproxen only, 2) set-dose oxycodone, or 3) 
titrated-dose oxycodone and sustained-release morphine sulfate. All 
patients then were assigned to a titrated dose of opioids for 16 weeks 
and then gradually tapered off their medication for 12 weeks. Finally, 
all participants were monitored for a 1-month posttreatment wash-
out period. Each patient was called once a week for a report on pain, 
activity, mood, medication, hours awake, and adverse effects, and was 
monitored carefully for signs of abuse and noncompliance (Jamison et 
al., 1998).

The authors found that weekly reports during the experimental phase 
showed the titrated-dose group to have less pain (P < 0.001) and less 
emotional distress (P < 0.001) than the other two groups. Both opioid 
groups were significantly different from the naproxen-only group. Dur-
ing the titration phase, patients also reported significantly less pain and 
improved mood. Few differences were found in activity or hours asleep, 
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or between average pretreatment and posttreatment phone interview 
and questionnaire variables. No adverse events occurred, and only one 
participant showed signs of abuse behavior. The authors concluded 
that: 

The results suggest that opioid therapy has a positive effect on 
pain and mood but little effect on activity and sleep. Opioid 
therapy for chronic back pain was used without significant risk 
of abuse. However, tapered-off opioid treatment is palliative and 
without long-term benefit.

Peloso et al. (�000)

Peloso et al. (2000) from the Royal University Hospital in Saskatch-
ewan, Canada, conducted a randomized, double-blind, parallel group 
study comparing the efficacy and safety of a 12 hourly controlled release 
codeine formulation (Codeine Contin) with placebo in patients with 
chronic pain due to osteoarthritis of the hips and/or knees. The four-
week treatment period, following an analgesic washout phase of 2-7 
days, included weekly clinic evaluations, at which the dose was escalated 
as appropriate, and daily patient diary completion. Pain (daily), stiff-
ness, and physical function (weekly) were assessed using the multidi-
mensional, self-administered WOMAC (visual analog scale version) 
questionnaire. Sixty-six eligible patients completed the study. The mean 
initial and final daily doses of controlled release codeine were 50 mg 
every 12 h at baseline and 159 mg every 12 h at the final assessment. 
All variables in the efficacy analysis indicated superiority of controlled 
release codeine over placebo. The WOMAC pain scale showed an 
improvement of 44.8 percent over baseline in the controlled release 
codeine group compared with 12.3 percent taking placebo (p = 0.0004). 
For the WOMAC stiffness and physical function scales, the improve-
ments over baseline on controlled release codeine were 47.7 percent 
and 49.3 percent, respectively, compared with 17.0 percent and 17.0 
percent, respectively, with placebo (p = 0.003; p = 0.0007). Controlled 
release codeine was also significantly better than placebo on measures 
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of sleep quality and requirement for supplemental acetaminophen 
(Peloso et al., 2000).

Maier et al. (�00�)

Maier et al. (2002) from Germany conducted a study (called MONTAS) 
performed by physicians and psychologists as a multicenter prospective, 
randomized, double-blind placebo-controlled crossover trial, followed 
by an open long-term study. Patients were enrolled only when pain 
relief from specific defined pretreatment was insufficient. Patients were 
randomly assigned to group I receiving sustained-release morphine 
(doses: 20mg/d titrated appropriately to a maximum of 180mg/d) in 
the first week, placebo in the second week, or group II receiving study 
medication in reverse order. The primary endpoint was defined as: (i) 
adequate pain relief (pain intensity of less than 50 percent of pretreat-
ment intensity or less than 5 on a 11 point Numerical Rating Scale) and 
(ii) pain rated as tolerable and (iii) adverse effects rated as tolerable. Full 
responders (all criteria fulfilled under morphine) and partial responders 
(less pain relief, but tolerable side effects) were offered continuation of 
treatment with oral morphine in an open long-term study (LAMON-
TAS), to be published later. Forty-nine patients of 997 patients screened 
fulfilled the inclusion criteria for MONTAS and were enrolled. Mean 
pain intensity in all patients was reduced by morphine from 7.8 to 
5.2 (Number Needed to Treat: 2.2); in 17 (35.4 percent) responders 
from 7.4 to 2.9, in 17 (35.4 percent) partial responders from 7.8 to 5.6 
and in 14 (29.2 percent) non-responders from 8.2 to 7.7. Pain reduc-
tion correlated with improvement of physical function. Pain disability, 
depression score, mood, and exercise endurance improved, particularly 
in responders. Gastrointestinal complaints increased, while central 
nervous system-related complaints were reduced. The authors (Maier et 
al., 2002) concluded: 

Efficacy and safety of morphine in chronic non-tumor associ-
ated pain syndromes were demonstrated in this randomized, 
controlled trial. Pretreatment failure was the indication for trying 
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morphine treatment; predictive factors for responsiveness could 
not be identified.

Allan et al. (�005)

Allan et al. (2005) from the United Kingdom conducted an open, 
randomized, parallel group multicenter study. It compared the efficacy 
and safety of transdermal fentanyl (TDF) and sustained release mor-
phine (SRM) in strong-opioid naive patients with chronic low back pain 
(CLBP). This was the first large-scale study focusing on strong-opioid 
naive patients with CLBP. Adults with CLBP requiring regular strong 
opioid therapy received either TDF or SRM for 13 months. Starting 
doses were 25 microg/hr fentanyl patches every 72 hours or 30 mg oral 
morphine every 12 hours. Doses were adjusted according to response. 
Participants assessed pain relief and bowel function using weekly dia-
ries. Other assessments, including quality of life, disease progression, 
and side effects, were made by patients and investigators. Data from 
680 patients showed that TDF and SRM provided similar levels of pain 
relief, but TDF was associated with significantly less constipation than 
SRM, indicating a greater likelihood of satisfactory pain relief without 
unmanageable constipation for patients receiving TDF. Other ratings 
were similar for TDF and SRM, but TDF provided greater relief of 
pain at rest and at night. TDF and SRM provided equivalent levels of 
pain relief, but TDF was associated with less constipation. This study 
indicates that sustained-release strong opioids can safely be used in 
strong-opioid naive patients. Regarding functional improvement, the 
SF-36 questionnaire was used to assess quality of life, and the num-
ber of missed days of work was also assessed. Both measures showed 
significant improvements from baseline, both with fentanyl and with 
morphine (Allan et al., 2005).

In summary, the article by Devulder et al. (2005) is more recent and 
includes several studies not available when Ballantyne (2003) did her 
review. In any case, it appears that the evidence supports the conclu-
sions of both Ballantyne and Devulder. As stated previously, Ballantyne 
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concluded: “The evidence of opioids effect on functioning is mixed,” 
and Devulder et al. (2005) concluded: 

There is both moderate/high- and low-quality evidence suggest-
ing that long-term treatment with opioids can lead to significant 
improvements in functional outcomes, including quality of life, 
in patients with chronic, non-malignant pain. However, further 
methodologically rigorous investigations are required to confirm 
the long-term quality of life benefit of opioid treatment in these 
patients, and to elucidate the effect of physical tolerance, with-
drawal and addiction, which are all associated with long-term use 
of opioids, on patients’ functional status.

* 

Parts Three and Four to this article will appear in the Fall 2006 issue of the 
IAIABC Journal.
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 Preparing for the Inevitable  

Lydia Quarles*

*Lydia Quarles, Commissioner, Mississippi Workers’ Compensation Commis-
sion, Jackson, MS. Email: lquarles@mwcc.state.ms.us

I’ve carried an umbrella around for years; in the South it’s the best in-
surance against rainfall. But the fact is that the world has changed and 
precautions which historically have served us well now fail us. I know. 
Mississippi, like our sister state, Louisiana, survived the greatest natural 
disaster in the last 105 years this summer.

Unfortunately, there is a great divide between “survive” and “thrive,” 
but survival does bring with it lessons learned, wisdom earned, and a 
great instinct to share these insights in an effort to save others what we 
can. When the IAIABC contacted me to ask if I would chair a com-
mittee charged with creating a Disaster Preparedness Task Force, and 
offered Bob Snashall of Snashall & Associates (and former chair of 
the New York State Workers’ Compensation Board) and Mona Carter 

IAIABC Disaster Preparedness Task Force
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and other gifted NCCI folks as consultants, what would I say but an 
enthusiastic “YES!”

In thinking about the project, I used as a backdrop my own agency – a 
small agency by standards of most IAIABC members – but an agency 
with many characteristics quite common to other members: one taxed 
with many issues, under-funded for its needs and legislatively directed 
responsibilities, but an agency striving to do a good job to serve its con-
stituency. My agency needs to evaluate disaster preparedness as an issue, 
but how in the world can we do that in the face of our other responsi-
bilities, including – unfortunately – dealing with the disaster for which 
we were fundamentally unprepared: Katrina? How, indeed?

The way my agency could best develop a disaster preparedness plan 
would be to assign that task to an intelligent and responsible staff 
member and give him/her a starting point. This led me to determine 
that such a starting point (and what the Disaster Preparedness Task 
Force should focus on) could be a handbook – or workbook, if  you 
will. The responsible staffer, with no inkling of what disaster prepared-
ness is, would be able to use the handbook to identify and approach 
necessary issues, and would be given templates for adoption including 
sample administrative and executive orders, legislation, and rule-making 
authority. 

The task force plans to cover in some practical detail 1) internal agency 
disaster (i.e., your agency is leveled by a tornado), 2) external agency 
disaster (i.e., a tornado levels significant portions of your agency’s con-
stituent groups), and 3) both internal and external agency disasters (i.e., 
your agency and many constituent groups are impacted by Hurricane 
Katrina). We will also address the impact of the mental and physical 
strain of disaster recovery on agency personnel and constituent person-
nel. 

While threats differ (acts of God, acts of terrorism, pandemics, and 
even “going postal”), necessary responses to the result of the disasters 
are similar. Preliminary consideration of this topic in US and Canadian 
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jurisdictions elicited responses which suggest that about a third of mem-
ber jurisdictions have no disaster plans at all; of those jurisdictions with 
disaster plans, there was no evaluation of the comprehensiveness of the 
plans or the practicality or work-ability of same.1 

If you find yourself without a disaster plan, help is on the way. The task 
force’s aim is to have a handbook ready for approval at the IAIABC 
92nd Annual Convention in Little Rock, Arkansas, September 24-29, 
2006.

If you are interested in working on this project, or would like to contrib-
ute ideas or content, please contact me at lquarles@mwcc.state.ms.us 
or Jennifer Wolf, IAIABC Office Manager and Events Coordinator, at 
jwolf@iaiabc.org. And save your pennies! This handbook is going to be 
something your agency is going to want to purchase!

1 IAIABC members may access the full survey results in the “members section” of 
the IAIABC Web site (www.iaiabc.org).



 Recent Trends in 
Reorganization of Workers’ 
Compensation Regulation  

  

Gregory Krohm* 

*Gregory Krohm, Executive Director, IAIABC, Madison, WI. 
Email: gkrohm@iaiabc.org

Background

Historically, the administration of a jurisdiction’s workers’ compensa-
tion act was given to the governance of a commission or board. These 
bodies typically had representatives that were knowledgeable in law and 
business. Originally, these bodies were independent branches of govern-
ment but, for administrative efficiency, were later merged into larger 
umbrella organizations.

The organizational structures for the regulation of workers’ compensa-
tion are very diverse. Three states administer workers’ compensation 
through the courts. Four states and all the Canadian provinces adminis-
ter claims, and most other functions, exclusively through a government 



IAIABC Journal 229

fund. Perhaps the most common model is to house workers’ compensa-
tion regulation within a larger agency handling some combination of 
the following duties as separate subunits:

labor law enforcement (such as equal rights laws) 
unemployment insurance
building and mine safety
state OSHA (if delegated to that state)

In such systems, benefits are financed and adjudicated through com-
petitive private insurance companies. 

The responsibility to adjudicate contested claims is usually within the 
workers' compensation unit, but there has been a trend to put the 
administrative law function within a separate agency charged with hold-
ing administrative hearings for a variety of areas. Examples of the free 
standing model are Florida, Nevada, Minnesota, Oregon, and Washing-
ton. The court systems in Oklahoma, Nebraska, and Rhode Island are 
another model for delivering disputed claims. These agencies typically 
handle more than workers' compensation disputes and have no com-
mon reporting relationships with the workers' compensation unit.

It is interesting to see a new trend developing in the organization of 
workers' compensation regulation. Three recent reorganizations have 
shifted the workers' compensation function to a “subordinate” unit of 
the insurance commission.

Oregon

In 1988, Oregon established a separate workers' compensation entity 
which was made into a Division of the Department of Insurance and 
Finance, which was subsequently renamed the Department of Consum-
er and Business Services. In this reorganization, a separate adjudicatory 
body, the Workers’ Compensation Board, was created. The Board con-
ducts hearings on disputed claims and reports directly to the Governor. 

•
•
•
•
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The DCBS has separate divisions for insurance and workers' compensa-
tion. These divisions have worked harmoniously on topics of much con-
cern, such as assigned risk pool, rates, and public policy issues. 

Florida

In 2002, Florida abolished the Department of Labor and Employment 
Security and its Division of Workers’ Compensation was transferred 
to the Department of Insurance. Other subunits of the Department of 
Labor and Employment Security were transferred to other departments: 
the medical services unit to the Agency for Healthcare Administration 
and the Bureau of Rehabilitation and Reemployment Services to the 
Department of Education. Earlier, the judicial function was assigned to 
a separate hearing department. The Workers’ Compensation Division 
is a fairly autonomous unit within the Department of Financial Ser-
vices. It maintains a fairly autonomous role among the 12 very diverse 
divisions of its department. An interesting twist to this reorganization 
is that in 2002 the legislation placed the regulation of insurance under 
an appointed official who is selected by the Financial Services Commis-
sion. The Office of Insurance Regulation is administratively housed in 
the Department of Financial Services but reports directly to the Finan-
cial Services Commission. Thus, the Workers’ Compensation Division 
is not materially more linked to insurance regulation than it was while 
in the Department of Labor. 

Texas

In 2005, Texas dismantled the Texas Workers’ Compensation Commis-
sion and transferred operations to a separate division of the Insurance 
Commission. Unlike Florida, the entire staff and range of functions 
was transferred to the new Division. The Commissioner of Workers’ 
Compensation is appointed by the Governor for a two-year term and 
has complete executive authority and independence over the Division. 
Yet, the Division is a subunit of the Department of Insurance. The In-
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surance Commissioner was charged with delineating the administrative 
responsibilities of the Division within the Commission. The Commis-
sion provides staff and facilities to support the Division. The Commis-
sioner may provide research assistance and comment on rules proposed 
by the Division. 

West Virginia

As of January 1, 2006, the West Virginia Workers’ Compensation 
Commission has ceased to exist. Part of the Commission has become 
BrickStreet Mutual Insurance Company, a competitive state fund for 
workers' compensation. Three hundred of the Commission staff have 
transferred to the West Virginia Insurance Commission. Instead of be-
ing a separate subunit, the workers' compensation staff will be distrib-
uted among three of the assistant commissioners. A separate judicial 
subunit will be created to handle disputed claims. 

Questions

Does the organizational home make a difference to the effectiveness 
of a workers' compensation regulatory body? This would be difficult to 
quantify. The fact that three legislatures in as many years have elected to 
make radical consolidations of workers' compensation with insurance 
regulation seems to imply that this merger has intuitive appeal. Yet, the 
above reorganizations share no common themes on how the pre-reor-
ganization duties of the workers' compensation unit are to be absorbed 
into the insurance agency. John Shilts, Administrator of the Oregon 
Workers’ Compensation Division, praised the way the insurance and 
workers' compensation division work within the same umbrella depart-
ment in his state. Yet, he observed that this cooperation and coordina-
tion was probably possible without a common organizational home. 

Another theory for why we are seeing the current round of organiza-
tional changes postulates that legislators have begun to realize that 
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experimentation with the delivery of services and benefits in workers’ 
compensation may be as important to systemic improvement as experi-
mentation with the mix of benefits has been in the past. Hopefully, this 
diversity of approach will provide insights into organizational design 
that will be studied and reported on through the committee structure 
of the IAIABC.



 Workers’ Compensation
Policy Review 

John F. Burton, Jr.* 

*Contributed by John F. Burton, Jr., Professor Emeritus, School of Management 
and Labor Relations, Rutgers: The State University of New Jersey, Princeton, 
NJ. Email: JFBurtonJr@aol.com

Editor’s Note: With this issue, the IAIABC Journal continues a cooperative 
venture with the Workers’ Compensation Policy Review. This important 
publication will provide summaries to the journal of research and articles that 
appear in its pages in forthcoming editions of the IAIABC Journal. The hope 
is that by providing the Journal’s readership with easy reference to the informa-
tion contained in WCPR, the workers’ compensation industry will have access 
to a broader range of timely and valuable information.

Summary of the Contents – May/June �005 

Workers’ compensation costs vary considerably among private sector 
employers depending on factors such as geographical location, the 
industry, the occupations of the employees, and whether the workers 
are unionized. The Bureau of Labor Statistics increased the amount of 
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information on employers’ costs in 2004, and Florence Blum and John 
Burton analyze the augmented data in “Workers’ Compensation Costs 
in 2004: Regional, Industrial, and Other Variations.” An example is 
that workers’ compensation costs for all employers in service-producing 
industries averaged 1.96 percent of payroll. However, the range among 
service industries was substantial: workers’ compensation costs were 
3.01 percent of payroll in trade, transportation, and utilities, but only 
0.83 percent of payroll for financial industries. Another example is 
that nationally, workers’ compensation costs for employers were 2.45 
percent of payroll, but these costs were 3.44 percent of payroll in the 
West Census Region but only 2.01 percent of payroll in the Northeast 
Region.

Ed Welch asserts that a great deal has been written about the problems 
that employers and insurers experienced in workers’ compensation and 
that the complaints resulted in many changes favoring employers. He 
identifies a series of problems with the program that adversely affect 
workers, such as laws in some states that make it harder for older work-
ers to qualify for benefits, and he provides “A Bill of Rights for Injured 
Workers” to deal with these problems.

John Burton, in “Coverage of Work-Related Diseases by Workers’ 
Compensation Programs,” describes a number of legal aspects of state 
workers’ compensation laws that preclude many workers with work-re-
lated diseases from receiving benefits. These limitations include time 
limits for filing claims after the last date the worker was exposed to a 
toxic substance.

A recent publication by J. Paul Leigh and John A. Robbins, “Occu-
pational Disease and Workers’ Compensation: Coverage, Costs, and 
Consequences,” is summarized. First, the authors use epidemiological 
data to estimate the deaths and medical costs associated with occupa-
tional diseases. Second, they use data from state workers’ compensation 
programs to estimate the number of compensable cases and deaths 
attributed to occupational diseases. Third, they compare the epidemio-
logical data and the program data to estimate that workers’ compensa-
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tion programs did not compensate 98.9 percent of the deaths due to 
occupational disease in 1999.

Summary of Contents – July/August �005

Underwriting results for the workers’ compensation insurance industry 
improved for the third year in a row, as discussed by Elizabeth Yates and 
John Burton in “Workers’ Compensation Insurance Industry Increases 
Profitability in 2004.” The overall operating ratio, which is the most 
comprehensive measure of underwriting experience because it consid-
ers investment income, was 93.7 in 2004. This is a clear improvement 
from the overall operating ratios of 100.3 in 2002 and 98.4 in 2003. 

When the overall operating ratio is greater than 100, carriers lose mon-
ey even when investment income is considered. Conversely, an overall 
operating ratio of less than 100 means the industry is profitable when 
investment income is included. While the results for 2004 represent a 
significant improvement for the industry, the level of profitability of the 
mid-1990s has not been achieved.

The article by Yates and Burton provides data and figures that examine 
the components of underwriting results. For example, net investment 
gain was 11.2 percent of premium in 2004, which is only about half of 
the return on investment in 2000, when the net investment gain was 
20.9 percent of premium. However, incurred losses (benefits) were only 
68.4 percent of premiums in 2004, down from a recent peak of 78.9 
percent of premiums in 2001.

The Institute for Work & Health (IWH), located in Toronto, conducts 
and shares research that promotes, protects, and improves the health of 
working people. Sandra Sinclair, in “The Institute for Work & Health: 
A Report on Research Activities,” provides a report on the research and 
knowledge transfer activities of the IWH, which are far-ranging. Among 
the topics of ongoing interest to the IWH are the behavioural conse-
quences for workers and employers of insurance and regulation; the 
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measurement of work disability; the prevention of neck and back pain; 
and the effectiveness of return-to-work interventions.

Summary of the Contents – September/October �005

Information and data on workers’ compensation programs in the U.S. 
and Canada are found in a bewildering array of sources, in part because 
in both countries the programs are largely operated by sub-national gov-
ernments (i.e., states and provinces). The first article by John Burton, 
“The Workers’ Compensation Policy Review Guide: A Catalogue of 
Data and Information Services” provides a directory to the sources of 
U.S. and Canadian national and multi-jurisdictional data and informa-
tion for twelve topics (ranging from coverage of employees to benefits 
paid to workers to workers’ compensation costs for employers). Because 
of the importance of this article, the September/October 2005 issue of 
the Workers’ Compensation Policy Review can be downloaded without 
charge from www.workerscompresources.com. 

The National Academy of Social Insurance (NASI) is the source of the 
most comprehensive data on coverage, benefits, and costs in the U.S. 
workers’ compensation program. John Burton analyzes some of the 
national data from the latest NASI annual report in the second article, 
“Workers’ Compensation Benefits and Costs in 2003.”  Both benefits 
paid to workers and costs for employers as a percent of payroll increased 
between 2000 and 2003 (the latest year with data). Burton indicates it 
is not clear whether costs and benefits will continue to increase after 
2003 because of several conflicting factors that occurred in 2004, 
including a substantial cut in workers’ compensation statutory benefits 
and the reemergence of escalating employer expenditures for group 
heath insurance.

“Ten Years’ Experience Utilizing an Integrated Workers’ Compensation 
Management System to Control Workers’ Compensation Costs,” an 
article by Edward J. Bernack and Shan P. Tsai, is also included in the 
issue. They describe an integrated workers’ compensation claims man-
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agement system used by Johns Hopkins University and related entities. 
The system involved a wide range of medical professionals and profes-
sionals from other disciplines. The system was non-adversarial and em-
phasized goals such as prevention and return to work. The results after 
ten years include significant reductions in the frequency of workplace 
injures and in the cost of workers’ compensation benefits.

Summary of the Contents – November/December �005

Workers’ compensation incurred benefits per 100,000 workers vary 
markedly among jurisdictions in a particular year as well as nationally 
over time. This issue contains an extended article, “Workers’ Compen-
sation Incurred Benefits: 1985 to 2001,” by Florence Blum and John 
F. Burton, Jr., which provides information on cash benefits, medical 
benefits, and total (cash plus medical) benefits per 100,000 workers for 
up to 47 jurisdictions for each of the years from 1985 to 2001.

Figure A of the article provides a historical record of changes in the 
national averages of total benefits per 100,000 for the same 43 jurisdic-
tions between 1985 and 1998, plus 42 identical jurisdictions for 1998 
to 2001. The national averages include California and New York in 
all years and account for most of the benefit payments in the United 
States.

The national data exhibit an interesting pattern over time. Total bene-
fits increased for the five years between 1986 and 1990; declined for the 
five years between 1991 and 1995; marked time in 1996 and 1997; and 
then increased in each of the past four years. Particularly noteworthy is 
the slowdown in the rate of increase in total benefits in 2001. Also of 
interest, as documented in the article, cash benefits increased only 3.4 
percent in 2001, while medical benefits grew by 13.9 percent.

The article also examines the changes in cash and medical benefits 
(as well as total benefits) from 1985 to 2001 for individual states. One 
striking result is that interstate differences in both cash and medical 
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benefits have narrowed considerably over these 17 years, although there 
has been an increase in the dispersion of benefits per 100,000 workers 
among states between 1998 and 2001.

Information on the WCPR

The Workers’ Compensation Policy Review is published six times a year. 
Requests for a sample copy or for subscription information can be sent 
by mail to WCPR, 56 Primrose Circle, Princeton, NJ 0854-94160; by 
fax to 732-274-0678; by e-mail to JBWCR@aol.com; or online at: www.
workerscompresources.com. 

*

Workers’ Compensation Compendium �005-06

The Workers’ Compensation Compendium 2005-06 is now available in two 
volumes. The publication, edited by John F. Burton, Jr., Florence Blum, 
and Elizabeth H. Yates, is designed to serve several audiences:

Workers’ compensation practitioners, such as state and federal 
administrators and adjudicators, employers, union officials, 
insurers, attorneys, and others who need current information 
about the benefit levels, coverage provisions, costs, and other 
aspects of workers’ compensation programs in various states.
Workers’ compensation policymakers who want analyses of 
significant issues, such as the policies that may control workers’ 
compensation medical costs and the challenges to the exclusive 
remedy provision, which limits the right of injured workers to 
bring tort suits against their employers.
Researchers who need information about recent studies and 
program developments in order to improve their own analyses.

1.

2.

3.
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Volume One contains Parts I and II of the 2005-06 Compendium 

Part I includes reprints of significant articles from the first 26 issues 
of the Workers’ Compensation Policy Review as well as significant articles, 
chapters, and reports that were originally published elsewhere but that 
warrant reprinting in the 2005-06 Compendium. These articles originally 
appeared in the Monthly Labor Review, The Millbank Quarterly, Journal of 
the American Medical Association, Journal of Occupational and Environmen-
tal Medicine, and the IAIABC Journal. The chapters and reports origi-
nally appeared in the International Encyclopedia of Business & Management 
and in publications of the Workers Compensation Research Institute, 
the Labor and Employment Relations Association (formerly the Indus-
trial Relations Research Association), the RAND Institute for Civil Jus-
tice and Health, and the California Commission on Health and Safety 
and Workers’ Compensation. Part II contains a detailed Subject Index 
plus a Jurisdiction Index to the articles, chapters, and reports contained 
in Part I. There are 45 separate entries (articles, chapters, and reports) 
and 422 pages in Part I.

Volume Two contains Parts III to VI of the 2005-06 Compendium

Part III, Section A contains “A Guide to U.S. and Canadian National 
and Multi-Jurisdictional Data and Information on Workers’ Com-
pensation Programs.” The “Guide” includes a catalogue of sources of 
material on 11 topics, including coverage of employees and employ-
ers, benefits received by workers, and the employers’ costs of workers’ 
compensation. Section B includes 14 tables with extensive information 
on workers’ compensation programs. Section C includes selected tables 
and figures from the latest report by the National Academy of Social 
Insurance. Sections D to G contain additional information on workers’ 
compensation. Section IV provides 20 tables summarizing important 
features of state workers’ compensation statutes. Part V describes the 
activities of three organizations conducting research on workers’ com-
pensation. Part VI contains the Index to Volume Two. There are 320 
pages in Parts III, IV, and V.
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Information on the Workers’ Compensation Compendium

The full Table of Contents for both volumes and a brochure with more 
information on the Compendium can be examined at: www.workerscom-
presources.com (under “Workers’ Compensation Compendium”). In-
formation on the Compendium can also be obtained from the publisher, 
Workers’ Disability Income Systems, Inc., by calling 732-274-0600 or by 
sending a request by fax to 732-274-0678.

The Workers’ Compensation Compendium Volume One can be ordered 
through any bookstore using the 10-digit ISBN: 0-9769257-0-2 or the 
13-digit ISBN:  978-0-9769257-0-5 at the price of $69.95. Volume Two 
can be ordered using the 10-digit ISBN: 0-9769257-1-0 or the 13 digit 
ISBN: 978-0-9769257-1-2 at the price of $59.95. 



Pain is one of the most common reasons individuals seek attention 
from physicians and other healthcare providers. A 1999 Gallop Survey 
revealed that 9 out of 10 Americans, age 18 or older, reported suffer-
ing from pain at least once a month and 42 percent of adults reported 
experiencing pain everyday.1 Some 75 million Americans experience 
chronic pain and at least 9 percent of U.S. adults are estimated to suffer 
from moderate to severe non-cancer pain.2  

*Sridhar V. Vasudevan, MD, President, Wisconsin Rehabilitation Medicine Profes-
sionals, S.C., Milwaukee, WI. Email: drvasudevan@usa.com

1 Arthritis Foundation. Pain in America: Highlights from a Gallup Survey, 2000. 
See http://www.arthritis.org 

2 American Pain Society. Chronic Pain in America: Road Blocks to Relief Survey 
Highlights. Roper Starch World Wide Inc. See http://www.ampainsoc.org

Patients with Chronic Pain - 
Can Physicians Help Them? 

Yes!

Sridhar V. Vasudevan*
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The survey done by the American Pain Society reveals 47 percent of 
those with moderate, severe, or very severe pain, had changed physi-
cians at least once since their initial visit for pain relief. Reasons given 
for changing physicians included continued suffering (42%), physicians’ 
lack of knowledge (31%), not taking their pain seriously enough (29%), 
and willingness to treat pain aggressively (27%).2 
 
Patients with chronic pain, not associated with cancer, present a unique 
and difficult challenge to the treating physician and the healthcare sys-
tem.3 The Wisconsin Medical Society convened a task force to address 
these issues. Their report addresses nonmalignant chronic pain – a 
complex group of disorders that may be related to: 1) specific disease; 2) 
aftermath of injuries to bone, joint, soft tissue, viscera, or nerves; and 
3) poorly understood conditions (anxiety, depression, sleep distur-
bances, and many psychological, social, legal, and work factors continue 
to perpetuate the pain complaint and complicate management).3 Many 
other organizations have attempted addressing this problem by issuing 
guidelines and monographs. The American Medical Association has 
developed a four-part monograph dealing with issues of “pain manage-
ment” with input from primary care physician and multiple specialty 
societies. Part three of the monograph deals with management of persis-
tent nonmalignant pain.3

 
With input from specialists in anesthesiology, family medicine, internal 
medicine, neurology, neurosurgery, physical medicine and rehabilita-
tion, pharmacology, psychiatry, psychology, as well as medical directors 
of three large insurance companies, the Wisconsin Medical Society task 
force developed consensus suggestions for treatment of individuals with 
chronic pain. These guidelines provide broad “guiding principles” in 
the different approaches that should be used in an integrated, coordi-
nated approach to managing the individual with chronic pain. These 
include pharmacological, interventional /anesthesiology, psychological/ 
psychiatric, rehabilitation, and surgical approaches.  

3  AMA. Pain Management – Monographs Part I, II, III, and IV. Edited by R. 
Mark Evans, PhD. See http://www.ama-assn.org/amalpub/eategory/5008 html 
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Similar to the fable of four blind men feeling different parts of an 
elephant and having divergent opinions regarding what they are feeling, 
physicians evaluating the same patient with chronic pain, with identical 
history, clinical and radiological findings, diagnose and treat the patient 
in different manners. Examples of commonly seen problems, such as 
low back pain and headaches – viewed by an anesthesiologist, chiroprac-
tor, family practitioner, neurologist, physiatrist, psychiatrist, psycholo-
gist, or surgeon – result in totally differing opinions and diverse and op-
posite approaches to treatment. Could communication between these 
practitioners and physicians lead to better outcomes for our patients? 
The task force definitely believes it can.  

The field of pain medicine has evolved since the early 1960s with 
recognition of these different approaches. There have been significant 
advances in the last three decades in the understanding of the neu-
rophysiology of pain and significant advances in pharmacotherapy of 
pain. Pain is clearly recognized as a combination of biological, medical, 
psychological, and social factors, personality, and political and legal 
influences that impact the perception and reaction to pain and pain- 
related disability.  

The combination of 1) the rapid advances in understanding the neu-
rophysiology of pain processing, 2) the improvements in technology, 3) 
improvements in selective pharmacological agents that can be used on 
the basis of the mechanism of pain causation (nociception /tissue inju-
ry versus neuropathic or due to a nerve dysfunction or injury), 4) avail-
ability of newer class of drugs specifically targeting pain and depression 
(cox-II inhibitors, SSRIs, Triptans, antiepileptic drugs, controlled release 
formulation, and topical agents), 5) increased interest in the medical 
community regarding “pain medicine” as a specialty area, and 6) public 
awareness and empowerment, has led to a unique time for physicians to 
work together with other practitioners, to make a significant impact in 
improving the quality of life of our patients with chronic pain.  
 
I would suggest for physicians managing individuals with chronic pain, 
to ask themselves the following questions: 
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1. Would I recommend the same test, procedure, medication, surgery, or any 
other course of treatment to myself or my family, that I am recommending to my 
patient?  

In a recent editorial, a Wisconsin doctor noted that over 30 percent of 
surgeons who had just recommended a variety of surgical procedures 
during a conference on “controversies of the lumbar spine surgery,” 
indicated they would not undergo any surgery on themselves if the 
same situation applied to them.4 One of my colleagues refers to this as 
the “Yo-mama test.”  

2. Does my practice change significantly depending on who is the insurance 
carrier?  

My personal observation and anecdotal information suggests that physi-
cians tend to treat individuals who are covered under workers’ compen-
sation insurance with more diagnostic tests and intervention than they 
would with somebody with limited insurance (HMO/ Medicaid) or no 
insurance. This may be realistic based on “covered services.” However, 
the physician’s philosophy of treatment should be consistent irrespec-
tive of insurance coverage and not vary widely depending on the payer 
source.  

3. Do I understand the implication of placing permanent restrictions or recom-
mending disability rating to my patient in the long run? 
 
Clearly, some individuals with injuries or illness, despite optimal 
treatment of the pathology, may have to be “restricted” permanently 
from certain activities to prevent them from “harming themselves” or 
aggravating, precipitating, and accelerating an underlying condition. 
However, providing permanent restrictions to an individual with the 
self report of pain, without objective findings, may significantly restrict 
the patient in future employment, insurance coverage and also leads to 
iatrogenic disability.  

4  Stuart M. Weinstein, MD, “Put yourself in your patient’s shoes.” Spine Line, 
(5)1, Jan/Feb 2004. 
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�. Are there sources of professional support or assistance available to me to help 
guide the treatment of my patients, allowing me to utilize their experience for 
the good of my patients?

These guidelines represent a consensus of the group of clinicians 
and are not evidence-based. The task force believes this is an evolving 
process and expects comments and suggestions from readers. It is our 
hope that physicians and other practitioners will find these guidelines 
of value in recognizing the complexity of chronic pain and utilize these 
guiding principles to improve the management of individuals with 
chronic pain.

*

Editor’s Note: This article is an adaptation of a guest opinion piece that first 
appeared as “Patients with Chronic Pain: Physicians Can Help” that was 

posted to the Wisconsin Medical Society Web site on May 25, 200�. For more 
information, please see http://www.wisconsinmedicalsociety.com 

© Wisconsin Medical Society 2004
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Guidelines for Authors

Manuscripts should be submitted electronically (via e-mail attachment) to: 

Melissa Wilson, Managing Editor, IAIABC Journal, at: 
mwilson@iaiabc.org

There is no mandatory format for documents submitted for review, but if 
accepted, Journal style guides will be applied to wording, headings, and text 
layout. A Microsoft Word style template is available upon request. Most 
unsolicited manuscripts must pass a “blind peer review” process by subject 
experts. 

The IAIABC will not endorse commercial products or organizations. 
Opinions or policy recommendations expressed must clearly represent the 
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